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ner of instructing juries on this sub- 
ject, and a full series of precedents of 
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Tr., § 1627, et seq. 
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. Sense in which it is a Question of Law. 

. Mixed Question of Law and Fact. 

. Nonsuits, when granted in these Cases. 

}. Where the Question arises upon a Written Statement. 

. Effect of the Rule upon Pleading. 

. When Error of Submitting Question of Probable Cause to Jury no Cause 
of Reversal. 


§ 1. EssentiaL Grounps oF THE Action. —In order to 
sustain a civil action to recover damages for the malicious prose- 
cution of a prior criminal action, two things must concur : malice 
and the want of probable cause.!’_ In other words, the plaintiff 
must show that the prosecution 


originated in the malice of the 


1 Johnstone v. Sutton, 1 T. R. 544; 
Wade v. Walden, 23 Ill. 425; Israel v. 
Brooks, 23 Ill. 575; Potter v. Seale, 8 
Cal. 217; Stone v. Crocker, 24 Pick. 
(Mass.) 81, 83; Jones v. Gwynn, 10 
Mod. 214; Farmer v. Darling, 4 Burr. 
1971, 1974; Golding v. Crowle, Sayer, 
1; Lyon v. Fox, 2 Brown (Pa.), Apx. 
69; Munns v. Dupont, 3 Wash. C. C. 
31; Kelton v. Bevins, Cooke (Tenn.), 
90; Marshall v. Bussard, Gilm. (Va.) 
9; Bell v. Graham, 1 Nott & McC. 
(S. C.) 278; Vanduzor v. Linderman, 
10 Johns. (N. Y.) 106; White v. Ding- 
ley, 4 Mass. 435; Lindsay v. Larned, 
17 Mass. 190. Farmer v. Darling, 
4 Burr. 1791; Nicholson v. Coghill, 
4 Barn & Cres. 21; Webb v. Hill, 3 
Carr. & P. 485; Burhans v. Sandford, 
19 Wend. (N. Y.) 417; Cotton v. Huide- 
koper, 2 Pa. 149; Kelton v. Bevins; 
Cook (Tenn.), 90; Wiggin v. Coffin, 3 
Story (U. S.), 1; Cook v. Walker, 30 
Ga, 519; Jacks v. Stimpson, 13 Il. 
701; Hurd v. Shaw, 20 Ill. 354; Wade 
v. Walden, 23 Ill. 425; Israel v. 
Brooks, 23 Ill. 575; Cummings v. 
Parks, 2 Ind. 148; Ammerman v. Cros- 
by, 26 Ind. 451; Ritchey v. Davis, 11 
Iowa, 124; Malone v Murphy, 2 Kan. 
250; Kearney v. Holmes, 6 La. Ann. 
373; Murphy v. Redler, 16 La. Ann. 1; 
Robertson v. Spring, 16 La. Ann. 252; 
Dickinson v. Maynard, 20 La. Ann. 66; 


McLellan v. Cumberland Bank, 24 Me, 
566; Stone v. Crocker, 24 Pick. (Mass.) 
81; Greenwade v. Mills, 31 Miss. 464; 
Riney v. Vanlandingham, 9 Mo. 816; 
Frissell v. Relfe, 9 Mo. 859; Moore v. 
Sanborin, 42 Mo. 490; Foshay v. 
Ferguson, 2 Denio (N. Y.), 617; Bes- 
son v. Southard, 10 N. Y. 236; Hall ». 
Suydam, 6 Barb. (N.Y.) 83; Bulkeley 
v. Smith, 2 Duer (N. Y.), 261; Camp- 
bell v. O’Brien, 9 Rich. L. (S. C.) 204; 
McNeese v. Herring, 8 Tex. 151; Hit- 
son v. Forrest, 12 Tex. 320; Caudler 
v. Petit, 2 Hall (N. Y.), 315; Murray 
v. Long, 1 Wend. (N. Y.) 140; Bell v. 
Ursury, 4 Litt. (Ky.) 334; Campbell v. 
Threlkeld, 2 Dana (Ky.), 425; Turner 
v. Walker, 3 Gill & J. (Md.) 377; 
Pangburn v. Bull, 1 Wend. (N. Y.) 
845; M’Cormick v. Sisson, 7 Cow. 
(CN. Y.) 715; Marshall v. Maddock, 
Litt. (Ky.) Sel. Cas. 106; O'Driscoll 
v. M’Burney, 2 Not. & M. (S. C.) 54; 
Morris v. Corson, 7 Cow. (N. Y.) 281; 
Thomas v. McGraffenreid, 2 Not. & 
M. (S. C.) 143; Garrard v. Willet, 4 
J. J. Marsh. (Ky.) 628; Smith ». 
Shackleford, 1 Not. & M. (S. C.) 36; 
Stone v. Stevens, 12 Conn. 219; Young 
v. Gregory, 3 Call (Va.), 446; Blunt 
v. Little, 3 Mass. (U. S.) 102; Lyonv. 
Fox, 2 Browne (Pa.) (Appendix), 67. 
Approved in Hill v. Palm, 38 Mo. 23. 
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prosecutor and without probable cause.’ Neither of these in- 
gredients is sufficient without the other. It is not sufficient to 
prove express malice, unless the want of a probable cause is also 
shown.?- The malice here spoken of is express malice, that is to 
say, malice in fact, as distinguished from malice in law. ‘* Ac- 
tions of slander,’’ it is said, ‘‘ are sometimes maintainable with- 
out proof of actual malice, — constructive malice being sufficient. 
The reason for the distinction is this: Slander is always against 
public policy, and very rarely, if ever, springs from other than 
malicious motives; but the prosecution of alleged criminals is 
not against public policy, and it is only occasionally that such a 
prosecution is commenced without probable cause. Hence, in 
actions of slander, the falsity of the charge being shown, malice 
is established by a legal presumption, and proof of actual malice 
is not required; but, in actions for malicious prosecution, the 
law allows of no such presumption, and requires proof of actual 
malice to sustain them.* In other words, the plaintiff must show 
that the defendant acted from a malicious motive in prosecuting 
him, and that he had no sufficient reason to believe him guilty. 
A man may, from pure malice, prosecute another who is really 
guilty, or whom he may, upon sufficient grounds, believe to be 
guilty, and though the accused be in fact innocent, no action will 
lie against the prosecutor.‘ 

§ 2. DisTINcTION BETWEEN ACTIONS FoR Matictous Prose- 
CUTION AND ACTIONS FOR TRESPASS OR FALSE IMPRISONMENT. — 
‘There is,’’ said Lord Mansfield, ‘* no similitude or analogy 
between an action of trespass, and this kind of action. An action 
of trespass is for the defendant’s having done that which, upon the 
stating of it, is manifestly illegal. This kind of action is for a 
prosecution which, upon the stating of it, is manifestly legal.’’® 

§ 3. Derintrion or Express Marice. — Express malice or 
malice in fact is not necessarily envy, hatred or ill-will; but in 
its legal sense it is that state of mind which prompts the doing 


of an act without just or legal provocation or excuse. ‘‘Ina 
1 Center v. Spring, 2 Ia. 393, 406. 
2 Ibid. 87 


5’ Humphreys v. Parker, 52 Me. 502, 
506. 


* Stone v. Crocker, 24 Pick. (Mass.) 


5 Johnstone v. Sutton, 1 T. R. 544. 
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legal sense, malice has a meaning different from its popular sig- 
nitication. Acts willfully and designedly done, which are unlaw- 
ful, are malicious in respect to those to whom they are inju- 
rious. One may prosecute a laudable purpose with an honest 
intention, but in such a manner, and in such disregard of the 
rights of others, as to render his acts unlawful. Prosecutions 
may be instituted and pursued with pure motives, to sup- 
press crimes, but so regardless of established forms of law, 
and of judicial proceedings, as to render the transactions illegal 
and malicious. The general motive may be upright and com- 
mendable, while the particular acts, in reference to others, may 
be malicious in the legal acceptation of the term; so that an 
act may be malicious in a legal sense, which is not prompted or 
characterized by malevolence or corrupt design.’’ ! 

§ 4. DeriniTION OF PROBABLE Cause: IMPORTANCE OF UN- 
DERSTANDING THIS SuBsect. — The importance of having a clear 
idea of the meaning of the term probable cause is seen in the fact 
that the want of probable cause, rather than the presence of malice, 
is the essential ground of the action, and, as hereafter seen, 
usually furnishes the evidence from which the malice is implied. 
‘* The essential ground of this action,’’ said Lord Mansfield, ‘* is 
that a legal prosecution was carried on without a probable cause. 
We say this is emphatically the essential ground, because every 
other allegation may be implied from this; but this must be sub- 
stantively and expressly proved, and cannot be implied. From 
the want of probable cause malice may be, and most commonly 
is, implied. The knowledge of the defendant is also implied.’’? 

§ 5. How perinep. — Probable cause has been variously 
defined as follows: ‘* A suspicion, founded on circumstances suf- 
ficiently strong to warrant a reasonable man in the belief that 
the charge is true.’’* ‘*A reasonable ground of suspicion, sup- 
ported by circumstances, sufficiently strong in themselves to war- 
rant a cautious man in the belief that the person accused is 
guilty of the offense with which he is charged.’’* ‘* Such facts 


1 Page v. Cushing, 38 Me. 523, 526. * Munns v. Dupont, 3 Wash. C. C. 
opinion by Howard, J. 81; Center v. Spring, 2 Ia. 393, 407! 
2 Johnstone v. Sutton, 1 T. R. 544. Ash v. Marlow, 20 Oh. 119, 129; 
3 Potter v. Seale, 8 Cal. 217, 221. Cole v. Curtis, 16 Minn, 182, 195; 
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and circumstances as would induce an ingenuous and unpreju- 
diced man, of common capacity, in the defendant’s situation, to 
believe the plaintiff to be guilty, would justify a criminal prose- 
cution against him.’’! ** That apparent state of facts, found to 
exist upon reasonable inquiry, —that is, such as the given case 
rendered convenient and proper, — which would induce a reason- 
able, intelligent and prudent man to believe that the accused person 
had committed, in a criminal case, the crime charged; or in a 
civil case, that a cause of action existed.’’ ? 

§ 6. Tue Derenpant’s KNOWLEDGE, HOW FAR AN INGRE- 
piENT. — Among the facts which bear upon the question of prob- 
able cause are the defendant’s knowledge of the alleged ground 
of the accusation at the time when he prosecuted, and his belief, 
at that time, that the conduct forming such ground of accusation 
amounted to the offense charged. If the defendant did not so 
believe, the want of probable cause is established, though the 


, imputed offense appeared prima facie to have been committed by 
‘ the plaintiff, and the fact to have been known to the defendant, 
' before the charge was made. The absence of belief must be 
proved by the plaintiff; and, if it be not proved, the defect is 
8 not supplied, for the purpose of showing want of probable 
,. cause, by evidence that the defendant made use of the charge as 
y ameans of obtaining an unfair advantage over the plaintiff.* 
- Accordingly, if, in such an action, the evidence bearing upon 
m this question is conflicting, the jury, according to the English 
ly practice, may be asked by the judge whether or not the defend- 
be ant, at the time when he prosecuted the prior action, knew of 
ly the existence of those circumstances which tend to show proba- 
f- ble cause, or believed that they amounted to the offense which he 
at charged against the plaintiff; and if the verdict of the jury neg- 
p- atives either of these facts, the judge will decide, as a point of 
ur- law, that the defendant had no probable cause for instituting the 
is prosecution.‘ Thus, in an action for maliciously, and without 
- Bacon v. Towne, 4 Cush. (Mass.) 217; 3 Turner v. Ambler, 10 Ad. & El. 
Foshay v. Ferguson, 2 Denio (N. Y.), (XN. 8.) 252. 
Cc. 617; Richey v. McBean, 17 Ill. 63. 4 Ibid. See also Haddrick v. Hes- 
07! 1 Stone v, Crocker, 24 Pick. (Mass.) lop, 12 Ad. & El. (N. 8.) 267, 274, 
129; 81, 86. 


277; Broad v. Ham, 5 Bing. (N. C.) 
2 Lacey v. Mitchell, 23 Ind. 67. 722. 
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reasonable or probable cause, prosecuting the plaintiff for per- 
jury, it appeared that the statements alleged to be perjured had 
been made by the plaintiff when testifying as a witness in an 
action against the defendant, respecting facts known to the de- 
fendant only by the relation of others. There was evidence that 
the defendant had been told that the plaintiff ’s evidence was 
willfully false; but there was also evidence that the defendant 
had said that he had indicted the plaintiff merely to stop his 
mouth as a witness in another proceeding. The judge directed 
the jury that ‘‘if the plaintiff had, in fact, sworn falsely ; or if 
the defendant, at the time he preferred and prosecuted the in- 
dictment, acting upon the information he had received, believed 
and had reasonable grounds for believing, that the plaintiff had 
sworn falsely, then there was reasonable and probable cause for 
preferring and prosecuting the indictment; but if the defendant, 
at the time he preferred and prosecuted the indictment, did not 
believe the information he had received to be true, but in his own 
mind believed, and had reasonable grounds to believe, that the 
plaintiff had not sworn falsely, or, still more, if he believed that 
the plaintiff had spoken the truth, then there was no reasonable 
or probable cause for preferring and prosecuting the indictment.”’ 
It was held by the Court of Exchequer Chamber, that this direc- 
tion was correct.! 

§ 7. May DEPEND UPON REASONABLE GrounDs OF BELIEF. — 
This is illustrated by an English case, where the criminal prose- 
cution had been for sheep-stealing, and it appeared, at the trial 
of the action for malicious prosecution, that the plaintiff was 
possessed of a sheep, which the defendant claimed belonged to a 
lot of sheep which had been stolen from him; that the plaintiff 
had given an account of the way he became possessed of it, 
which, if it belonged to the defendant, must have been willfully 
false; that the defendant took away the sheep from the plaintiff, 
whereupon plaintiff sued him for so doing, in the county court; 
that, to stop this action in the county court, the defendant pro- 
cured the plaintiff to be indicted for larceny, of which charge he 
was afterwards acquitted. In summing up to the jury, Baron 


1 Heslop v. Chapman, 23 L. J. (Q. B.) 49. 
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Bramwell, assuming these facts to be true, asked them whether 
the defendant had reasonable grounds for his belief that the 
plaintiff had stolen the sheep. On their finding that he had, the 
learned judge ruled that there was reasonable and probable cause 
for the prosecution. On review, it was held by Coleridge and 
Crompton, JJ., that, under these circumstances, the finding of 
the jury on that one point, in addition to the facts which were 
beyond dispute, made out a complete case of reasonable and 
probable cause, and that the direction of the trial judge was 
therefore right.? 

§ 8. How Jury mnsTRUCTED As TO ITs Meantnc. — This sub- 
ject depends upon the facts of each particular case, and there- 
fore escapes definition. But it has been held in one case, where 
the prior criminal prosecution was for an assault, that the judge 
rightly directed the jury that if the defendant preferred the in- 
dictment with the consciousness that he was in the wrong in the 
transaction which led to the assault upon him, there was no rea- 
sonable or probable cause for the indictment.? An action for 
malicious prosecution for perjury was founded on the following 
circumstances : — The plaintiff’s father had been tenant of a house 
to the defendant, and was sued in the County Court for rent in 
arrear. The defense was surrender before any rent due, and the 
plaintiff, as a witness, swore that he, at the defendant’s request, 
gave him up the key ona particular day. Upon this evidence 
perjury was assigned, and the plaintiff was indicted, tried and 
acquitted. He then brought an action for malicious prosecution. 
In this action the judge directed the jury: 1. If they believed 
that the plaintiff did give up the key, and the defendant, knowing 
that he had done so, indicted him for perjury, they should find 
for the plaintiff. 2. If they did not believe the plaintiff, they 
should find for the defendant. 3. If they were in doubt as to 
which party was speaking the truth, they should find for the de- 
fendant, as the plaintiff would not have made out his case. 4. 
Alternatively, if they thought that the plaintiff did give up the 
key, but that the defendant, having forgotten the fact, prosecuted 
him under an honest impression that he had corruptly sworn that 


1 Douglas v. Corbett, 6 El. & Bl. 2 Hinton v. Heather, 14 Mees & W. 
5ll. Erle, J., dissented. 131. 
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he had done what he had not done, they would not be justified 
in finding that the defendant had maliciously and without reason- 
able and probable cause prosecuted the plaintiff, but might find 
for the defendant. It was held that this was a right direction.! 

§ 9. JupGE NoT TO suBMIT EACH ParticuLar Fact to Jury.— 
The difficulty of applying this doctrine, under the English 
system, was thus stated by Lord Denman, C. J., after regretting 
that the case of Panton v. Williams,*? had not been brought 
to the House of Lords: ‘* That case, however, does not lay down, 
as a rule, that the judge is to submit each particular fact to the 
jury, but only that he is to look at all together, ask the jury 
which is proved, and decide, according to the result, whether 
probable cause is shown or not. As to single facts, what law 
can he resort to in directing the jury? How can he lay down, 
as a general proposition of law, what particular fact shows prob- 
able cause, under the circumstances of an individual case? The 
fact which is probable cause in one case is not in another. 
What general rule can there be? There is, on any view, a diffi- 
culty; but the Court of Exchequer Chamber having decided as 
they did, I have always endeavored to follow their ruling.’’ * 

§ 10. Evipence or Ma.ice: INFERRED FROM WANT OF PRoB- 
ABLE Cause. — It is universally conceded that the want of prob- 
able cause, for instituting the prosecution is a circumstance from 
which the jury may infer that it was instituted from malicious 
motives.‘ In other words, the want of probable cause is evi- 


1 Hicks v. Faulkner, 51L.J.(Q.B.) Stockley v. Hornidge, 8 Car. & P. 1l. 


268. 18; Hicks v. Faulkner, 51 L. J. (Q. 
22 Ad. & El. (N. 8.) 169. B.) 268, 273, per Hawkins, J.; Chap- 
3 Rowlands v. Samuel, 11 Ad. & El. man v. Cawrey, 50 Ill. 517; Ahern v. 
(N. 8.) 40, note. Collins, 39 Mo. 146; Callalan v. 


* Savil v. Roberts, 1 Salk. 14; 8.c. Cafferata, 39 Mo, 136; Hill v. Palm, 
1 Ld. Raym. 374; Johnstone v. Sutton, 38 Mo. 75; Wood v. Weir, 5 B. 
1 T. R. 545; Purcell v. MacNamara,9 Mon. (Ky.) 544; Blunt v. Little, 3 
East, 361; Incledon »v. Berry, 1 Camp. Mason (U. S.), 112; Hall v. Hawkins, 
203, note; Kerr v. Workman, Add. 5 Humph. (Tenn.) 357; Stone v, Ste- 
(Pa.) 270; Stewart v. Sonneborn, 98 vens, 12Conn. 219; Merriam. Mitchell, 
U. S. 187; Center v. Spring, 2 Ia. 393, 13 Me. 439; Bennett v. Black, 1 Stew. 
407; Israel v. Brooks, 23 Ill. 575; (Ala.) 39; Garrison v. Pearce, 3 E. D. 
Grant v. Moore, 29 Cal. 644, 648; Pot- Smith (N. Y.), 255; Murray v. Long 
ter v. Seale, 8 Cal. 220; Pangburn v. 1 Wend. (N. Y.) 140; Grinnell »v. 
Bull, 1 Wend. (N. Y.) 345, 352; Stewart, 52 Barb. (N. Y.) 544; Turner 
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dence of malice. It is competent evidence, and it may, in the 
opinion of the jury, be very strong evidence ; but it is not con- 
clusive evidence.! It is prima facie evidence of malice, or, in 
other words, evidence tending to show malice; but it does not 
necessarily establish the existence of malice. That is to say, 
malice is not an inference of law from the want of probable 
cause. But it is an inference of fact, to be drawn by the jury or 
not, as to them seems right, under all the circumstances of the 
case. The rule means no more than this: that malice need not 
be proved by direct and positive testimony, since this, in many 
cases, would be impossible; but it may be inferred from the facts 
which go to establish a want of probable cause.? ‘*Actual malice 
may be inferred by the jury from the want of probable cause, or 
be proved by other circumstantial evidence, like any other fact; 
but it is a fact to be found by the jury, and not a fact to be es- 
tablished by a legal presumption.’’* The jury are at liberty, 
but are not bound to infer the existence of malice from the want 
of probable cause; and consequently, where a state of facts 
arises upon indisputable evidence, which, if true, shows that 
there was no probable cause, the judge is not authorized to tell 
the jury that the only question for them is the question of dam- 
ages; since it still remains for them to determine whether the 
prosecution, although without probable cause, was malicious.‘ 
On the other hand, the rule being that malice may be inferred 
from the want of probable cause, it follows that no other evi- 


v. Walker, 3 Gill & J. (Md.) 377; Car- __v. Nesbit, 24 How. (U.S.) 545; Newell 
rico v. Meldrum, 1 A. K. Marsh. v. Downs, 8 Black. (Ind.) 523; John- 


(Ky.) 224; Newell v. Downs, 8 Black. 
(Ind.) 523; York v. Chilton, 4 La. Ann. 
877; Hayes v. Hayman, 20 La. Ann. 336. 
It must be found by the jury, or the 
action cannot be sustained. Hence, it 
must always be submitted to them to 
find whether it existed. The court 
has no right to find it, nor to instruct 
the jury that they may return a verdict 
for the plaintiff without it. Even the 
inference of malice from the want of 
probable cause, is one which the jury 
alone can draw. Stewart v. Sonne- 
born, 98 U. S. 187, 193, citing Wheeler 


son v. Chambers, 10 Ired. L. (N. C.) 
287; Van Voorhees v. Leonard, 1 
Thomp. & C. (N. Y.) 148; Schofield v. 
Ferrers, 47 Pa. St. 194; Mitchell v. | 
Jenkins, 5 Barn. & Ad. 588. 

1 Stone v. Crocker, 24 Pick. (Mass.) 
81, 83. 

2 Sharpe v. Johnston, 76 Mo. 660; 
Sharpe v. Johnston, 59 Mo. 557; Van- 
sickle v. Brown, 68 Mo. 629. 

3 Humphries v. Parker, 52 Me. 502, 
506. 


* Mitchell v. Jenkins, 5 Barn. & Ad. 
588. 
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dence of malice is necessary than to show a want of probable 
cause for bringing the criminal action.’ It follows also that 
while, as hereafter seen, want of probable cause is a question of 
law, yet, ** as evidence of malice, it is a question wholly for the 
jury, who, even if they should think there was want of probable 
cause, might nevertheless think that the defendant acted hon- 
estly and without ill will, or any other motive or desire than to do 
what he bona fide believed to be right in the interests of justice; 
in which case they ought not to find the existence of malice.’’? 

§ 11. CoNCLUSIVELY INFERRED FROM CRIMINAL PROSECUTIONS 
TO EFFECT SOME COLLATERAL Purpose. — Criminal prosecutions, 
without a legal cause, instituted for the purpose of obtaining 
the payment of a debt, or the restitution of property, are in 
legal contemplation malicious. Such conduct has been charac- 
terized as evidence of a ** heart regardless of social duty, and 
fatally bent upon mischief ;’’ and it has been said: ** That evil 
quality of the heart which prompts a manto make a false charge 
against another, for the purpose of private gain or advantage, 
is legal malice.’’* Accordingly, where one was arrested on 
criminal process, in which he was falsely charged with fraud, 
for the purpose of coercing him to surrender to the prosecutor 
certain promissory notes, of which each of them was a part 
owner, — the prosecution was held to be without probable cause 
and, in legal contemplation, malicious, and a verdict for the de- 
fendant was set aside.® 

§ 12. Evipence To NeGative MaicE: ACTING UNDER ADVICE 
or CounseL — The fact that the defendant, in instituting the 
criminal prosecution, acted under advice of counsel may be 
shown in evidence for the purpose of disproving malice. In 
order that it shall have this effect, he must have made to counsel, 
learned in the law, a full and fair representation of the facts, 
upon which the counsel must have advised the prosecution, and 
the defendant must have acted on the advice in good faith,® but 


1 Halliday v. Sterling, 62 Mo. 321. 4 Kimball v. Bates, 50 Me. 308, 309. 
2 Hicks v. Faulkner, 51 L. J. (Q. 5 Ibid. 
B.) 268,273, per Hawkins, J. 6 McCarty v. Kitchen, 59 Ind. 505; 


8 Brooks v. Warwick, 2 Stark. 393; citing Scotten v. Longfellow, 40 Ind. 
McDonald v. Rooke, 2 Bing. (N.C.) 23; McCullough v. Rice, 59 Ind. 580; 
219. Burgett v. Burgett, 43 Ind. 78; Smith 
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the fact that he so acted does not conclusively disprove malice. 
It has accordingly been held error to instruct the jury that, ‘ if 
defendant acted under the advice of counsel, malice cannot be 
inferred from the want of probable cause.’’ ‘* He may,’’ said 
Wright, C. J., ‘*have misrepresented the facts; he may not 
have acted bona fide under the counsel given, or he may him- 
self have known or believed that there was no cause for the 
prosecution; and if so, he would not be protected; and malice 
might be inferred from the want of probable cause, though he 
did act under the advice of counsel.’’ ! 

§ 13. Evipence or Want oF ProspaBLe Cause: PROBABLE 
CAUSE NOT INFERABLE FROM MALIcE. — While, as already seen 
malice may be inferred from the want of probable cause, yet the 
converse of the rule is not true; but the rule is that the want of 
probable cause cannot be inferred from the most express malice.? 
**A man,’ said Lord Mansfield, from a malicious motive, may 
take up a prosecution for real guilt, or he may, from circum- 
stances which he really believes, proceed upon apparent guilt; 
in neither case is he liable to this kind of action.’’* The obvious 


v. Zent, 59 Ind. 362. As said by Barb. (N. Y.) 84; Blunt +. Little, 3 


Wight, C. J., in Center v. Spring, 2 
Iowa, 393, 406: ‘* Where a party lays 
allthe facts before counsel, before be- 
ginning proceedings, and acts bona 
Jide, upon the opinion given by such 
counsel, though that opinion is erro- 
neous and unwarranted, he is not lia- 
ble to this action. This is the general 
expression of the rule. If, however, 
the defendant misrepresents the facts 
to such counsel, if he does not act in 
good faith under the advice received; 
if he does not himself believe that 
there is cause for the prosecution or 
action; if counsel and client act in bad 
faith, in originating and urging the 
prosecution; he will not be protected; 
and in such cases, the integrity or 
dona fides of his conduct, is a question 
of fact for the jury. Snow v. Allen, 1 
Stark. 502; Ravenga v. Mackintosh, 2 
Barn. & Cres. 693; Hall v. Suydam, 6 


Mason (U.8.), 102; Stone v. Swift, 4 
Pick. (Mass.) 389; Tompson v. Mussey, 
3 Me. 305; Williams v. Vanmeter, 8 Mo. 
339; Turner v. Walker, 3 Gill & J. 
(Md.) 378; Stevens v. Fasset, 27 Me. 
266; Wills v. Noyes, 12 Pick. (Mass.) 
324; Hall v. Hawkins, 5 Humph. 
(Tenn.) 357; Sommer v. Wilt, 4 Serg. 
& R. (Pa.) 19; Wood v. Weir, 5 B. 
Mon. (Ky.) 544; 2 Greenl. Ev., § 459.” 

1 Center v. Spring, 2 Ia. 393, 405, 
406. 

2 Johnstone v. Sutton, 1 T. R. 544; 
Wade v. Walden, 23 Ill. 425; Center v. 
Spring, 2 Ia. 393, 407; Israel vt. 
Brooks, 23 Ill. 575; Grant v. Moore, 
29 Cal. 644, 648; Potter v. Seale, 8 
Cal. 220: Pangburn v. Bull, 1 Wend. 
CN. Y.) 345, 352; Stockly v. Hornidge, 
8 Car. & P. 18. 

Johnstone v. Sutton, 1 T. R. 544. 
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reason is that a man is not to be held liable in damages for doing 
a lawful act from an evil motive.! 

§ 14. Evipence or ProBaBLe CausE: BINDING OVER BY A 
Magistrate. —The fact that the plaintiff was, in a criminal 
prosecution, committed or held to bail by a magistrate is, in one 
view, conclusive evidence of probable cause for commencing the 
proceedings,’ while in another view it is prima facie evidence 
only. According to the latter view the judge goes far enough 
when he instructs the jury that, after the exhibition of the affi- 
davit, warrant and transcript of the justice’s docket, showing 
that the accused was bound over to court, it is incumbent on 
the plaintiff to show affirmatively that there was no reasonable 
or probable cause for the prosecution.’ 

§ 15. Wuen Conviction Conc.usive Evipencr or ProBaBLe 
Causr. —A conviction, even by a justice of the peace, if the 
case were within his jurisdiction, is sufficient evidence of prob- 
able cause to defeat an action for malicious prosecution, as mat- 
ter of law. On this subject Chief Justice Shaw said: ** When 
the plaintiff had been convicted by a tribunal, constituted by 
law, with authority to render a judgment which, if not appealed 
from, would have been conclusive of his guilt, and such judg- 
ment is not impeached on the ground of fraud, conspiracy or 
subordination in its procurement, although afterwards reversed 
on another trial, it constitutes sufficient proof that the prosecu- 
tion was not groundless, and to defeat an action for malicious 
prosecution.”’ 

§ 16. Mavice a Question or Fact ror THE Jury. — In such 
actions the question of malice is always a question of fact for 
the jury.’ This is merely an illustration of the broader rule 


1 Sharpe v. Johnston, 76 Mo, 660. 

2 Ritchey v. Davis, 11 Ia. 124; 2 
Greenl. Ev., § 457, and authorities 
cited. 

3 Ash v. Marlow, 20 Oh. 119, 129. 

4 Cloon v. Gerry, 13 Gray (Mass.), 
201. To the same point is Whitney v. 
Peckham,15 Mass. 243. Seealso Cotton 
v. James, 1 Barn. & Adl. 128; Pierce v. 
Thompson, 6 Pick. (Mass.) 193. 

5 Mitchell v. Jenkins, 5 Barn. & 


Adl. 588; Anderson v. Kellar, 67 Ga. 
58; Center v. Spring, 2 Ia. 393, 407; 
Newell v. Downs, 8 Blackf. (Ind.) 523; 
Potter v. Seale, 8 Cal. 217; Page v. 
Cushing, 38 Me. 523, 526; Ritchey v. 
Davis, 11 Ia. 124; Von Latham v. Libby, 
38 Barb. (N. Y.) 339, 343; Humphries v. 
Parker, 52 Me. 502, 506; Moody »v. 
Deutsch, 85 Mo. 237, 243; Halliday v. 
Sterling, 62 Mo, 321. 
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that express malice, like express fraud, its congener, is a fact, to 
be proved as such, and as such to be established, if at all, by the 
finding of a jury. Except in a limited class of eases, which fall 
within the rule concerning what is called in the books implied 
malice, — cases in which the law conclusively presumes the exist- 
ence of malice from the existence of some other established or 
admitted fact, —the existence of malice is always a question of 
fact for the jury; ! and, as we have seen,” the malice which is es- 
sential to support this action is express, and not implied malice. 
Such being the law, it is error to instruct the jury that, when 
probable cause is not proved, the law implies malice, and that 
unless the jury are satisfied from the evidence that there was 
probable cause, they should find for the plaintiff.’ 

§ 17. Burpen or Proor. —In general the burden of proof is 
on the plaintiff, to exhibit a state of facts which show a concur- 
rence of the two grounds of recovery, a prosecution set on foot 
out of malice and without probable cause.‘ It devolves upon 
him to show affirmatively, by circumstances or otherwise, that the 
defendant had no grounds for the prosecution —no such reasona- 
ble grounds of suspicion, sufficiently strong in itself, as to war- 
rant a cautious man in believing that the person arrested was 
guilty of the offense with which he was charged.’ Where the 
defendant pleads singly the truth of the facts involved in the pro- 
secution, this, it has been held, is an assumption of the burden of 
proving such facts by him, in which case the plaintiff need not, 
in the first instance, show the want of a probable cause. As was 
well said by Morton, J.: ‘* The want of probable cause is the es- 
sential ground of this action. Other things may be inferred 
from this. But this cannot be inferred from anything else. It 
must be established by positive and express proof. It is not 
enough to show that the plaintiff was acquitted of the charge pre- 


1 Schofield v. Ferrers, 47 Pa. St. 
194; United States v. Alden, Sprague, 
{U. 8.) 95; State v. Allen, 22 Mo. 318. 

2 Ante § 1595. 

8 Ritchey v. Davis, 11 Ia. 124, 127; 
Schofield v. Ferrers, 47 Pa. St. 194. 

4 Pangburn v. Bull, 1 Wend. (N. Y.) 
345, 352. 


as6 ena 


5 Israel v. Brooks, 23 Ill. 575. See 
also Jacks v. Stimpson, 13 Ill. 701; 
Richey v. McBean, 17 Ill. 65; Hurdv. 
Shaw, 20 Ill. 356. 

® Morris v. Corson, 7 Cow. (N. Y.) 
281. 
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ferred against him, or that the defendant abandoned the prosecu- 
tion. But the onus proband? is upon the plaintiff to show affirma- 
tively, by circumstances or otherwise, as he may be able, that the 
defendant had no ground for commencing the prosecution.’ ! 

§ 18. Propaste Cause a Question or Law.—No rule is 
better settled both in England? and in America,’ than that in 
civil actions for damages for the malciious prosecution of a 
criminal action, the question of probable cause is a question of 
law, which the judge must decide, upon established or concede 
facts, and which it is error for him to submit to the jury.‘ 

§ 19. No Matrer How Numerous or COMPLICATED THE 
Facts may BE. — Said Tindal, C. J., in giving the opinion of the 
Court of Exchequer Chamber in the leading English case: 
** Such being the rule of law where the facts are few and the 
case simple, we cannot hold it to be otherwise where the facts 
are more numerous and complicated. It is undoubtedly attended 
with greater difficulty in the latter case, to bring before the jury 
all the combinations of which numerous facts are susceptible, 
and to place in a distinct point of view the application of the 
rule of law, according as all or some only of the facts, and in- 
ferences from facts, are made out to their satisfaction. But it 
is equally certain that the task is not impracticable; and it 
rarely happens but that there are some leading facts in each case 


1 Stone v. Crocker, 24 Pick. (Mass.) 
81, 84; citing Purcell v. McNamara, 
1 Camp. 199; 8. c. 9 East, 361; Sykes 
v. Dunbar, 1 Camp. 202, note; Incle- 
don v. Berry, 1 Camp. 203, note; Wallis 
v. Alpine, 1 Camp. 204, note; Shock 
v. McChesney, 4 Yeates (Pa.), 507. 

2 Sutton v. Johnstone, 1 T. R. 493, 
510, 544, 547; s. c. aff'd in House of 
Lords, Jd. 784; Panton v. Williams, 
2 Ad. & El. (N. s.) 169; 8.c. 1 Gale & 


bett, 6 El. & Bl. 511; Hillv. Yates, 8 
Taunt 182; s.c. 2 Moore, 80; Blach- 
ford v. Dod, 2 Barn. & Adl. 179; Lister 
v. Perryman, L. R. 4 H. L. 521; s. c. 39 
L. J. Exch. 177. 

8 Lacy v. Mitchell, 23 Ind. 67, sem- 
ble; Cloon v. Garry, 13 Gray (Mass.), 
201; Masten v. Dayo, 2 Wend. (N. Y.) 
424; Beason v. Southard, 10 N. Y. 
236, 240; Waldheim ». Sichel, 1 Hilton 
(N. Y.), 45; Von Latham v. Libby, 38 


Dav. 504; Michell v. Williams, 11 
Mees. & W. 205; Hailes v. Marks, 30 
L. J. Exch. 389; s.c. 7 Hurl. & N. 56; 
Hinton v. Heather, 14 Mees, & W. 131, 
134; West v. Baxendale, 9 Com. 
Bench, 141; Turner v. Ambler, 10 Ad. 
& El. (N. 8s.) 252; Douglas v. Cor- 


Barb. (N. Y.) 839, 343; Gordon v. Up- 
ham, 4E. D. Smith (N. Y.), 9, 10; 
Wade v. Walden, 23 Ill. 425; Page v. 
Cushing, 38 Me. 523, 526. 

4 Hill v. Yates, 8 Taunt. 182; 
Pangburn v. Bull, 1 Wend. (N. Y.) 
345, 352. 
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which present a broad distinction to their view, without having 
recourse to the less important circumstances that have been 
brought before them.’?! On the contrary, it has been held in this 
country that, where the circumstances which may have induced 
the belief in the defendant that the plaintiff had committed the 
crime for which he was charged, were numerous and complicated, 
the question whether the defendant had probable cause for be- 
lieving that the crime had been committed and that the plaintiff 
had committed it, is a question of fact forthe jury. The reason 
for this conclusion has been stated thus: ‘* The law does not and 
could not prescribe a definite rule as to what particular facts 
shall constitute this reasonable ground of belief; the only rule 
which it can, or does prescribe is, that the facts in each particular 
case must be such as would reasonably produce such belief in the 
minds of ordinary men; but in such case it is for the jury to 
say, not only what specific facts are established, but to determine 
their effect as a fact within the rule mentioned; and only upon 
such finding does the law pronounce its conclusion.’’? There is 
other and high authority for the conclusion that, where the 
facts are doubtful, the question of probable cause must be sub- 
mitted to the jury. Thus, in an action for malicious prosecution 
in the English Common Pleas, it appeared that the defendant, a 
constable, being told by A, that the plaintiff had robbed her, and 
this information being supported by a letter which was shown 
him, supposed to be intercepted, apprehended the plaintiff, a 
respectable inhabitant of Cheltenham, at her lodgings, and took 
her from her bed at night to prison. The charge proved un- 
founded, and she, having sued the constable for the false impris- 
onment, Gaselee, J.,in charging the jury said that ‘if the 
constable had a complaint made to him under such circumstances 
as to induce him to believe it true, he had a right to take into 
custody the party complained against, provided the facts were 
such as to warrant an apprehension; and he desired the jury to 
consider whether the statement they had heard satisfied them, 
looking at the letter and the other facts, that the constable had 


1 Panton v. Williams, 2 Ad & El. 2 Cochran v. Toher, 14 Minn. 385, 
(N. s.) 169, 194; 8. c. 1 Gale & Dav. 391, opinion by McMillan, J. 
504. 
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696 MALICIOUS PROSECUTION. 
reasonable ground to suppose the plaintiff implicated in the fel- 
ony with which she had been charged; and whether, standing in 
his place, they would have acted as he had done.’’ It was held 
that this direction was right in substance, and afforded no ground 
for a new trial; but a majority of the judges were careful to 
state that the question of probable cause in such actions is a 
question of law for the court. Thus, Best, C. J., said: ‘* The 
question of probable cause is, no doubt, a question for the judge; 
but the jury must first find the facts which are supposed to con- 
stitute the probable cause; and it is sometimes difficult to draw 
the line between the law andthe fact. * * * On these facts 
the judge could not properly have directed a nonsuit. It was 
necessary to leave to the jury whether, admitting the facts, the 
defendant acted honestly. * * ™* But the learned judge tells 
them, ‘ If you believe the fact, and thence infer that the defend- 
ant was acting honestly, you must find for him.’ This was 
saying in substance that, in his opinion, the facts, if believed, 
furnished a probable cause for the defendant’s conduct. But if 
the direction to the jury were, on the whole, substantially right, 
a mere inaccuracy of expression will not render it necessary to 
have recourse to a new trial. This direction was substantially 
right. It was for the jury to say whether they believed the 
facts; and, if they believed them, whether the defendant were 
acting honestly; in other words, whether the jury under the 
same circumstances, would have done as he did.’’ Park, J., 
also said: ** I do not impeach any of the cases that have been 
decided on this subject, nor had I ever a doubt that it is the 
province of the judge on such occasions to determine the point 
of law; but, as that must be compounded of the facts, and as 
the jury must decide on them, my practice has been to say, 
* You are to tell me whether you believe the facts stated on the 
part of the defendant, and if you do, I am of opinion that they 
amount to areasonable and probable cause for the step he has 
taken.’ I do not direct a nonsuit, because the fact is so closely 
connected with the law. The direction of the learned judge in 
this case is conformable to that mode of proceeding.’’ Gaselee, 
J., who gave the charge in question, also said: ‘* I never meant 
to leave to them the question of legal probable cause ; for I had 
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the case of Beckwith v. Philby’ before me, and I was requested 
to nonsuit the plaintiff. I could not do so upon the plaintiff’s 
case, though, in similar causes, I have occasionally done so, after 
hearing the defendant’s case; but when there is any doubt as to 
the facts, they must be found by the jury. By leaving them to 
the jury in this case, and also whether the defendant acted bona 
fide, | intended, in effect, that, if they were satisfied on that head, 
the defendant stood excused.”’ ? 

§ 20. Origin oF THE RuLE.— This rule seems to have had 
its origin from the circumstance that, in the early history of 
these actions, it was customary to set forth the facts in the defend- 
ant’s plea, and for the court, upon a demurrer to such plea, to 
determine, as a mere question of law, whether probable cause 
was exhibited or not.* 

§ 21. Dousts as To THE Rute. —The rule has not stood in 
England without the expression of grave doubts as to its pro- 
priety. Mr. Justice Coleridge in one case said: ‘* The Court of 
Exchequer Chamber, in Panton vy. Williams,‘ laid down a rule 
which, in theory, is perfect; but I believe no judge has sat long 
without finding himself embarrassed in its application to the 
special cases before him.’ More recently the wisdom of the rule 
was doubted in the House of Lords, and its existence regretted 
by three judges as eminent as Lord Hatherley, Lord Westbury 
and Lord Colonsay. In one American jurisdiction it has been 
held that it is a question, at least under some circumstances, to 
be submitted to the jury.?. The doubts thus expressed in En- 
gland as to the wisdom of the rule find an amusing offset in an 
opinion of the Supreme Court of Pennsylvania. ‘* It is always 
the duty of the court,’’ said Lowrie, J., ‘* to pronounce the law 
arising on a given state of facts. And this again is only an 


16 Barn. & Cres. 637. #2Ad. & El. (N. 8.) 169. 

? Davis v. Russell, 5 Bing. 354, 356, = Douglass v. Corbett, 6 El. & Bl. 
363, 365, 367. In Beckwith v. Philby, 511, 514. 
6 Barn & Cres. 635, Lord Tenterden, 6 Lister v. Perryman, L.R. 4 H. L. 
C. J., submitted the question squarely 521; s.c. 39 L. J. Exch. 177. 
to a jury, but this decision was plainly 7 Anderson v. Keller, 67 Ga. 58. 


erroneous. See also the reasoning of Overton, J., 
® Tindal, C. J., in Panton v. Will- in Kelton v. Bevins, Cooke (Tenn.), 
jams, 2 Ad. & El. (N. 8s.) 192. 90, 107. 
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exemplification of the principle of good sense that prevents us 
from applying to a schoolmaster ora preacher to instruct us in 
the arts of tanning or glass-blowing, or to work at these trades 
for us.’’} 

§ 22. No Derinite Rue or Deciston.— Although the wis- 
dom of the rule was thus doubted and the existence of the rule 
regretted in the English House of Lords, yet it was agreed that it 
was the settled law of England that the jury must find the facts 
on which the question of reasonable and probable cause depends, 
and that the judge must then determine whether the facts found 
do constitute reasonable and probable cause; and, as the facts 
will vary with each particular case, it is conceded that no rule 
can be laid down for the exercise of judgment by the judge.’ 
‘* No definite rule,’’ said Lord Chelmsford, ** can be laid down 
for the exercise of the judge’s judgment. Each case must de- 
pend upon its own circumstances, and the result is a conclusion 
drawn by each judge for himself, whether the facts found by the 
jury, in his opinion, constitute a defense to the action. The 
verdict in cases of this description, therefore, is only nominally 
the verdict of a jury.’’* In the same case Lord Colonsay said: 
‘* Finding that I had to deal with this as a matter of inference 
in law, I was desirous to ascertain what were the rules or princi- 
ples of law by which the court ought to be guided in drawing 
that inference. I did not find that there were any. Neither in 
the very able argument we heard from the bar, nor in the judg- 
ments set out in these papers, nor in the cases that have been 
referred to, are any such rules or principles enunciated. I think 
it is laid down by the learned Lord Chief Baron that it is a mere 
question of opinion, depending entirely on the view which the 
judge may happen to take of the circumstances of each particu- 
lar case. And, upon a careful consideration of the decisions, it 
seems to me impossible to deduce any fixed and definite principle 
to guide and assist the judge in any case that may come before 


1 Laughlin ». Clawson, 27 Pa. St. case it would seem that, by the law of 
$28, 330. Scotland, it is a question of fact for 
2 Lister v. Perryman, L. R.4 H. L. the jury. 
521; s.c. 39 L. J. Exch. 177. From 8 Ibid. 535. 
the opinion of Lord Colonsay in this 
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him. Chief Justice Tindal’s rule seems almost the only one that 
can be resorted to, namely, that there must have existed a state 
of circumstances upon which a reasonable and discreet person 
would have acted. Now, in the system to which I have already 
alluded,’ it is thought that twelve reasonable and discreet men 
(as jurors are supposed to be), can judge of that matter for 
themselves, and that lawyers are not the only class of persons 
competent to determine whether the information was such as a 
reasonable and discreet man would have acted upon. For what 
is it that the judge would have to determine? He wou'd have 
to determine whether the circumstances warranted a reasonable 
and discreet man to deal with the matter, that is to say, not 
what impression the circumstances would have made upon his own 
mind, he being a lawyer, but what impression they ought to have 
made on the mind of another person, probably not a lawyer.’”! 

§ 23. Sense IN WHICH IT Is A Question oF Law.—The 
sense in which this question is a question of law is simply this: 
That upon any given state of facts, no matter how numerous and 
complicated, conceded or established, the judge must say whether 
there was or was not reasonable or probable cause for instituting 
the criminal prosecution. Where the system of special verdicts 
isin effect, the jury will find the ultimate facts, and the judge will 
pronounce the law upon those facts, as in other cases. Where 
the practice of the jurisdiction allows the submission of special 
interrogatories to the jury, the necessary facts for the con- 
clusion may be thus drawn out, and the conclusion then pro- 
nounced by the judge in rendering the judgment of the court, 
either in conformity with, or in disregard of, the general ver- 
dict. In other cases, the judge pronounces the conclusion of 
law, by instructions to the jury, based upon hypothefical states of 
fact which the evidence tends to prove, leaving it to them to 
say whether the evidence does or does not prove such facts, — 
their verdict being, of course, subject to be set aside by the judge 
on a motion for a new trial, if it is plainly in conflict with the 
evidence, or contrary to the law as thus expounded by him. 
The sense in which it is a question of law was thus stated by 


1 The Scotch law. 2 Ibid 539, 540. 
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Chief Baron Pollock: ‘+ If the jury find certain facts to be true, 
and the necessary consequence is that any person acquainted 
with those facts would believe that the plaintiff had committed 
felony, Ido not think it necessary to ask the jury whether the 
defendant was bona jide acting under that belief. If a man 
found his own property in the possession of another, it would be 
absurd to ask the jury whether he bona fide believed it to be his 
property, and acted on that belief when he gave the other into 
eustody.’’ And he gave as a reason for holding that this is a 
question for the judge, and not for the jury, that ** if it were not 
so, the administration of justice would be uncertain; for the expe- 
rience of most judges must have afforded them opportunities of 
observing that evidence which, in acriminal court, would be suffi- 
cient for a conviction, when the party complains of a wrong, may 
have a different effect with a jury, when the same person seeks 
to vindicate a right.’ ! In the Court of Appeals of New York it 
has been said: ‘*If the facts which are adduced as proof of a 
want of probable cause are not controverted, if conflicting testi- 
mony is to be weighed, or if the credibility of witnesses is to be 
passed upon, the question of probable cause should go to the 
jury, with proper instructions as to the law. But where there 
is no dispute about the facts, it is the duty of the court, on the 
trial, to apply the law to them.’’? The same principle is ex- 
pressed in many other cases with little variation. It is often 
said that if the facts are not disputed, the court must decide, as 
matter of law, whether they constitute probable cause; but where 
the facts are disputed, the court must hypothetically state the 
material facts which there is evidence fairly tending to prove, and 
positively direct the jury as to the law thereon, leaving them to 
determine whether or not the facts exist.* In another case it is 
said: ‘** It is often said inthe books that, in actions for malicious 
prosecution, the question whether there was probable cause for 
instituting the prosecution is a question of law for the court. 
This proposition does not mean that it is the province of the 


1 Hailes v. Marks, 7 Hurl. & N. 55, 3 Pennsylvania Co. v. Weddle, 100 
63, 64. Ind. 139; Brown v. Connelly, 5 Blackf. 
2 Besson v. Southard, 10 N. Y. 236, (Ind.) 390. 
240, opinion by Jewett, J. 
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court to decide, upon conflicting evidence, whether there was or 
was not such probable cause, but that, where the evidence is not 
conflicting, or where the facts are conceded, it is the province 
of the court to tell the jury whether the facts do or do not afford 
such probable cause. Where, as in this case, the evidence as to 
the facts is conflicting, it is the duty of the court to tell the jury 
whether the hypothetical state of facts which the evidence of 
each party tends to prove, does or does not, if found by them 
to exist, afford such probable cause. As a general rule, it is 
error for the court, in instructing the jury, to submit a question 
of law to them for determination; and hence, in an action for 
malicious prosecution, it is error for the court to submit to the 
jury generally the question whether there was or was not prob- 
able cause for the prosecution.’’' The Supreme Court of Ver- 
mont, speaking through Wheeler, J., say: ‘* In practice a true 
application of the rule seems to require that, if none of the facts 
are in dispute, the question of probable cause arising upon them 
should be decided by the court as a question of law, without the 
intervention of a jury at all; that, if some of the facts are un- 
disputed, and others are in controversy, and the question of 
probable cause cannot be determined upon the undisputed facts 
without determining the existence of those in dispute, then the 
case should be presented to the jury, by stating which of the dis- 
puted facts are to be passed upon and how; so that, by deter- 
mining the mere existence or non-existence of them, the question 
of probable cause, or the want of it, will be determined, according 
to the view of them in law taken by the court.’’? Indeed, the 
judicial opinions abound in disquisitions upon this question ;* but 
they all amount to this: that where the facts are doubtful or dis- 
puted, the judge must submit the question to the jury to find the 
facts, instructing them as to the law, and that he does this by 


1 Meysenberg v. Engelke, 18 Mo. terden,C. J., in Blachford v. Dod, 2 
App. 346, 351. See also Hill v Palm, Barn. & Ad. 179, 182, 184, and of Lit- 
38 Mo. 22; Sharpe v. Johnson, 76 Mo. tiledale, J., in the same case. Ibid. 
660; 2 Greenl. Ev., § 454; Brennan v. 186. See also Bulkeley v. Keteltas, 6 
Tracy, 2 Mo. App. 540. N. Y. 387; Grant v. Moore, 29 Cal. 644, 

2 Driggs v. Burton, 44 Vt. 124, 147. 651. 

* See the observations of Lord Ten- 
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informing them that certain states of fact, if found to exist, do 
or do not constitute probable cause.! 

§ 24. Mixep Questions or Law anv Fact. —It is in pre- 
cisely this sense that the courts use the term when they say that 
probable cause presents a mixed question of law and fact.2 They 
use the expression precisely as Lord Mansfield used it when he 
said: ** The question of probable cause is a mixed proposition 
of law and fact. Whether the circumstances alleged to show it 
probable or not probable, are true and existed, is a matter of 
fact; but whether, supposing them to be true, they amount to a 
probable cause, is a question of law.’’* ‘It, therefore,”’ ac- 
cording to Mr. Broom, ** falls within the legitimate province of 
the jury to investigate the truth of the facts offered in evidence, 
and the justice of the inferences to be drawn from such facts; 
whilst at the same time they receive the law from the judge, 
that, according as they find the facts proved or not proved, and 
the inferences warranted or not, there was reasonable and prob- 
able ground for the prosecution, or the reverse ; and this rule 
holds, however complicated and numerous the facts may be.’’ ! 
They mean that, where the facts are not disputed, it is for the 
court, in instructing the jury, to declare their legal effect; and 
that, where they are disputed, it is for the jury to determine the 


1 See Stone v. Crocker, 24 Pick. 3 Johnstone v. Sutton, 1 T. R. 545, 
(Mass.) 81, 85, and the observations He said that upon this principle pro- 
of Morton, J.; Cloonv. Gerry, 13Gray ceeded the case of Reynolds v. Ken- 
(Mass.), 201; Hinton v. Heather, 14 nedy, 1 Wils. 232. See in confirmation 
Mees. & W. 131, 184; Kidder v. Park- of the text Pangburn v. Bull, 1 Wend. 
hurst, 3 Allen (Mass.), 393, 395; Rey- (N. Y.) 345, 352; Center v. Spring, 2 
nolds v. Kennedy, 1 Wils. 232; Hill Ia. 393, 407; Munns v. Dupont, 3 
v. Yeates, 2 J. B. Moore, 80; Isaacs v» Wash. C. C. 31; Potter v. Seale, 8 Cal. 
Brand, 2 Stark. 167; Brooks v. War- 217; Ash v. Marlow, 20 Oh. 119, 129; 


wick, 2 Stark. 389; Reed v. Taylor, 4 
Taunt. 616; Leggett v. Blount, Tay- 
lor (N. C.), 123; Munns v. Dupont, 2 
Browne (Pa.), Apx. 42; 8s. c. 3 Wash. 
C. C. 31; Crabtree v. Horton, 4 Munf. 
(Va.) 59; Kelton v. Bevins, Cooke 
(Tenn.),90; Ulmer v. Leland, 1 Me. 
135. 

2 As to the meaning of this expres- 
sion, see 2 Thomp. Tr., § 1031. 


Masten v. Deyo, 2 Wend. (N. Y.) 424) 
427; M’Cormick v. Sisson, 7 Cow. 
(N. Y.) 715; Bulkeley v. Smith, 2 Duer 
(N. Y.), 271; Humphries v. Parker, 52 
Me. 502, 504. 

4 Broom’s Leg. Max., p. 105. The 
learned author cites: Johnstone 2. 
Sutton, 1 T. R. 544; Blachford ». 
Dod, 2 Barn. & Ad. 179; Reynolds v, 
Kennedy, 1 Wils. 232; James v. Phelps, 
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question whether there was probable cause, under proper hypo- 
thetical instructions from the court.! 

§ 25. Nonsuirs, WHEN GRANTED IN THESE Cases. — ‘‘ It 
may happen,”’ said Morton, J., ‘‘ that this and other mixed 
questions need not and cannot properly be sent to the jury. 
When the facts are undisputed, or when all the facts which 
the plaintiff’s evidence conduces to prove, do not show a want 
of probable cause, it becomes a mere questionof law which 
the court must decide, and it would be useless and improper to 
take the opinion of a jury upon it; for if they found for the 
plaintiff, the court would set aside the verdict, not so much 
because it was against evidence as because it was against law.’’? 
Perhaps the rule is more clearly stated, if it is said that, it being 
then the office of the judge to say whether a state of facts, if 
true, do or do not constitute probable cause; and, the burden 
being upon the plaintiff to show a want of probable cause, if the 
plaintiff in his action exhibits a state of facts upon which the 
legal conclusion is that there was no probable cause, the court 
should grant a nonsuit or direct a verdict for he defendant, accord- 
ing to the practice in the particular jurisdiction.* More difficulty 
will arise in applying this rule where the facts upon which the 
legal inference that there was probable cause, are exhibited by 
the defendant in his evidence; since it will ordinarily be a question 
for the jury to say whether or not this evidence is to be believed. 

§ 26. WHERE THE QUESTION ARISES UPON A WRITTEN STATE- 
MENT. — Cases may arise, however, where the evidence of the 
facts which show that there was probable cause may be presented 
by the defendant, and yet the court will, without invading the 
province of the jury, grant a nonsuit or direct a verdict for the 
defendant. This will take place where the whole question is in- 


11 Ad. & El. 483; Panton v. Williams, 2 Stone v. Crocker, 24 Pick. (Mass.) 
2 Q. B. 169, 194; Peck v. Boyes, 7 81, 85; citing Golding v. Growle, Say- 
Scott N. R. 441; Michell v. Williams, er, 1. Tothesame effect is Mastenv. 
11 Mees. & W. 205; Bushell’s Case, Deyo, 2 Wend. (N. Y.) 424, 426; Bur- 
Vaughan, 147. lingame v. Burlingame, 8 Cow. (N.Y.), 
1 Moody v. Deutsch, 85 Mo. 237; 142; Murray v. Long, 1 Wend. (N.Y.) 
Sharpe v. Johnston, 59 Mo. 557; Mey- 140. 
senberg v. Engelke, 18 Mo. App. 346; 3 Grant v. Moore, 29 Cal. 644, 645. 
Cole v. Curtis, 16 Minn. 182, 193. 
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volved in the interpretation of a document which 1s introduced in 
evidence by the defendant. In such a case the court, in non- 
suiting the plaintiff or directing a verdict for the defendant, may 
do no more than exercise its peculiar office of declaring the legal 
effect of the instrument. This view of the question was taken 
by Parke, J., where a letter had been sent by the plaintiff to the 
defendant, threatening him with criminal prosecution, whereupon 
the defendant had prosecuted the plaintiff criminally for sending 
the threatening letter, which prosecution had given rise to the civil 
action by the plaintiff against the defendant. Referring to this 
feature of the question, the learned judge, in his separate opin- 
ion, said: ‘*It having been proved that the plaintiff was the 
writer of the letter to the defendants, it became a question on the 
construction of that document, whether there was a probable cause 
for preferring the indictment. I think that of itself was suffi- 
cient to justify the charge ; and it was for the judge to construe 
the written instrument, and to decide whether the letter did not 
import that the plaintiff was about to accuse the defendants 
of obtaining goods on false pretenses. I think the fair construc- 
tion of the letter is that the party by whom it was written, 
intended to make that charge against the defendants; for the 
writer speaks of circumstances which render it incumbent on his 
clients to bring the matter under the notice of the public and of 
the serious consequences to the defendants if the money be not 
paid; and if so, it is also clear that theeobject in writing was to 
extort money from the defendants. The letter itself, therefore, 
afforded a reasonable ground for preferring the indictment.’’! 

§ 27. Errect or THE Rute upon PLEapiInG.—The rule that 
probable cause is a question of law has this effect upon pleading, 
at least under the common-law system, that a plea justifying an 
arrest by a private person, on suspicion of felony, must show the 
circumstances, so that the court may judge from them, on de- 
murrer, whether the suspicion were reasonable,’ in other words, 
whether they amount to probable cause. Moreover, this being 
a question of law, it is not enough for the plaintiff, in his decla- 


1 Blachford v. Dod, 2 Barn. & Adl. __v. Connelly, 5 Blackf. (Ind.) 390; Mor- 
179, 186. ris v. Corson, 7 Cow. (N. Y.) 281. 
2 Mure v. Kaye, 4 Taunt. 34; Brown 
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ration or complaint, to state that the criminal prosecution was 
commenced maliciously and without probable cause; for whether 
it was commenced without probable cause, is a mere con- 
clusion of law; but he must set out facts upon which the 
conclusion of law is that it was commenced without probable 
cause.! 

§ 28. WHEN Error or SuBMITTING QUESTION OF PROBABLE 
Cause TO Jury NO Cause or ReversaL.— Where the question of 
probable cause is thus erroneously submitted to the jury, still if, 
on a review of the case on error or appeal, it should appear, from 
the facts not disputed at the trial, that there was evidently a 
want of probable cause, a verdict for the plaintiff will not be 
set aside; since it is competent for the reviewing court to pro- 
nounce the law upon the undisputed facts, and if they see that 
the jury have not erred in point of law, although the charge was 
erroneous, no injury has been done to the defendant of which 
he has a right to complain.? But if the evidence as to any ma- 
terial fact is contradicted, or leaves the question doubtful whether 
the fact existed or not, then such an error is good ground for a 
reversal; inasmuch as the reviewing court cannot take upon it- 
self the office of drawing inferences from conflicting testi- 
mony,—this being the exclusive province of the jury. The 
foregoing isa good illustration of the general rule, that while it is 
error to submit questions of law to the jury, yet if this is done 
and the jury decide the questions rightly, it will be no ground 
for disturbing their verdict.‘ 


Seymour D. Tuompson. 
St. Lovts. 


1 Pangburn v. Bull, 1 Wend. (N. Y.) 2 Pangburn v. Bull, 1 Wend. (N. Y.) 
845; Reynolds v. Kennedy, 1 Wils. 345, 352. 


232. 3 Ibid. 3538. 
4 2 Thomp. Tr., § 1020. 
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JOHN MARSHALL. 


‘*Men, who sustain high judicial situations with transcedent abilities and 
perfect integrity, have the strongest claims aponthe gratitude, as well of pos- 
terity, as of the times in which they live; because the fruits from their admin- 
istration of justice are of a permanent kind, the benefit insensibly passing 
through the first partakers, and so becoming diffused for the use of succeeding 
generations.’’ — Francis Hargrave. 

‘*Even the spirit of party respected the unsullied purity of the judge, and 
the fame of the Chief Justice has justified the wisdom of the constitution, and 
reconciled the jealousy of freedom with the independence of the judiciary.” — 
Pettigru. 


John Marshall enjoined upon his children ‘* never to write his 
biography, saying that his life was in his decisions, which would 
live if right, and be reversed if wrong.’”! 

Posterity must admit that he judged correctly in naming his 
judicial labors as the most valuable of his services to lis country; 
but he did not estimate the extent of his fame, or his modesty 
overlooked the interest mankind take in the personal and bio- 
graphical particulars of the life of every great man. 

For the present accepting his instructions contained in this 
injunction, it is proposed to consider what were the intellectual 
and moral qualities of this judge, what the circumstances sur- 
rounding his court, and something of the extent and peculiar 
significance of his work. 

In 1833 Mr. Justice Story published his ‘* Commentaries on 
the Constitution.’’ In his preface he admits that by far the 
greatest part of the valuable materials for his treatise were drawn 
from the Federalist and the extraordinary judgments of Mr. 
Chief Justice Marshall; the former discussed the structure and 
organization of the government; ‘‘ the latter has expounded 
the application and limits of its power and functions with unriv- 
aled profoundness and felicity. The Federalist could do little 
more than state the objects and general bearing of these powers 


1“ Such is the statement recently Marshall. Legal Bibliography, April, 
made by his grandson, Fielding Lewis 1886, p. 8, published by Soule. 
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and functions. The masterly reasoning of the Chief Justice has 
followed them out to their ultimate results and boundaries with a 
precision and clearness approaching as near as may be to mathe- 
matical demonstration.’’ With him there was no ‘* timid 
surrender to popular clamor; no eager reaches for popular 
favor;’’ no dextrous plausibility, no subtile casuistry ; but he met 
every legal question with intellectual and moral integrity, and 
solved it with a vigor and grasp of mind only equaled by a 
marvelous capacity for the most astute and complete analysis. 

No man knew Marshall as well as did Judge Story, and he has 
left it as his deliberate opinion that in strength and depth and 
comprehensiveness of mind it would be difficult to name his 
superior. His reasoning inthe exposition of constitutional ques- 
tions bears ample testimony to the correctness of this opinion. 
He stated every question presented with liberal but exact fair- 
ness, judiciously separating what was accidental from what was 
essential with luminous precision; then without slurring over 
any awkward fact, without ingenious hair-splitting distinctions or 
evasions, and without dogmatic assertion, he proceeds in the most 
logical but practical manner to apply the elementary truths of the 
law; along this line he moves with a degree of clearness, closeness 
and logical accuracy that makes his decisions read like mathe- 
matical demonstrations; occasionally he stops to point out that 
some principle which had been pressed in argument as applicable 
has nothing in it germane to the question, but is a corollary of a 
more general proposition still more remote from the matter under 
consideration. It was said of him by one of marked ability and 
learning who had often listened to his judgments, that if his 
mind had been less practical (and honest) he would have been 
the most consummate of metaphysicians and the most skillful of 
sophists. John Randolph, a party leader differing from Marshall 
in political creed, unwittingly paid him a compliment on an 
occasion when he heard some one criticising an opinion of the 
Chief Justice. ‘* Yes, yes,’’ said Randolph, * it is all wrong; 
but then there is no man in the United States who can show 
wherein it is wrong.”’ 

We must remember that a great judge is not merely one who 
reaches correct conclusions upon the application of legal princi- 
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ples to the facts of a given case; there must be the concurrent 
power of luminous explication of all the steps leading to the cor- 
rect conclusion. A practical man of talent may be able to give 
a correct result upon a state of facts submitted to him witha 
sategorical response of yes, or no, but be unable to give a clear 
and convincing statement of the consecutive steps by which he 
reached his result. The great judge does more than justly ap- 
prehend the truth; there is with him a conscious apprehension 
of the correctness of every step in the process of reasoning by 
which he has reached the truth, coupled with the power to re- 
solve into distinct utterances the whole process so as to make it 
clear to others. 

While he was one of the most modest of men, yet he was hero- 
ically self-reliant ; he was not presumptuous, yet he was bravely 
self-trustful; his opinions have all the authority which a clear, 
earnest and complete conviction could impart; they are full of 
vigor and force, unimpaired by that timid doubt which has marred 
the work of some great judges. There have been men on the 
bench of fine talent with whom indecision was a disease; who 
are like Dr. Arnold of Rugby, of whom it was said that he 
awoke every morning with the feeling that nothing was settled ; 
like Sainte-Beauve who had a horror of absolute conclusions ’”’ 
and ** was never ready to tie up his bundle of opinions on any 
subject and lay it away on the shelf, labeled ‘ complete;’’’ or 
like Lord Eldon, who had so morbid an aversion to conclusions 
that it was satirically declared that he could not ‘* admit that 
two and two make four without shedding tears or expressing 
some doubt or scruple.”’ 

There is a questioning and hesitancy which in moderation and 
on proper occasion may be becoming and even wise, but which 
upon other occasions may be a grievous fault and possibly a 
great folly. What would have been the result in the great 
struggle of parties in the battle of construction if Marshall in 
construing the constitution, had been afflicted with this lament- 
able hesitancy, indecision and doubt! All of the writings of 
Marshall, his decisons, his life of Washington and even his 
speeches, seem to have been the product of mere reason working 
on the facts before him; nothing of wit or fancy is found; no 
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ornamentation, nothing picturesque or poetic. From this one 
might infer that he was destitute of those finer qualities of the 
intellect, and the sensibilities which mark the higher order of 
minds. In truth, few men ever hada keener appreciation of 
the poetic and a greater love for works of fiction than he. A 
streak of genuine poetry, of real eloquence ran in the Marshall 
blood. The poets and the novelists were the favorites of the 
Chief-Justice from boyhood to the last days of his life. 

He was thoroughly imbued with that conscientious reverence 
for the exalted and delicate duties of the judicial position, which 
gives dignity and moral force to its utterances. His memorable 
words spoken in the Virginia convention of 1829, when he had 
passed the allotted three-score years and ten, attest the earnest- 
ness of his feelings and the sincerity of his convictions on this 
subject. Standing there by his venerable friend, James Madison, 
who had been the co-laborer of his younger days, he spoke 
«*with fervor and almost the authority of an apostle’’ in behalf 
of an independent judiciary. ‘* The judiciary department,”’ 
said he, ** comes home in its effects to every man’s fireside; it 
passes on his property, his reputation, his life, his all. 7s it not 
to the last degree important that he should be rendered perfectly 
and completely independent, with nothing to control him but God 
and his conscience?’’ And then he declared, ‘+I have always 
thought, from my earliest youth till now, that the greatest scourge 
an angry Heaven ever inflicted upon an ungrateful and sinning 
people, was an ignorant, a corrupt or a dependent judiciary.” 

Few judges have ever been so pressed by a unanimous public 
opinion excitably clamoring at the very portal of the seat of 
justice for a conviction, as was Marshall in the trial of Aaron 
Burr for high treason in 1807, Certain acts of an alleged trea- 
sonable character having been proved, testimony was then offered 
for the purpose of connecting Burr with those who perpetrated 
these acts, although absent from the scene of action. Counsel 
for Burr objected to this evidence as irrelevant. Burr was then 
the most unpopular man in America. The curse of Hamilton’s 
blood was on his head. The Federalists abhorred him. By his 
course toward Jefferson and the Republican party, he had in- 
curred the bitter enmity of both; and that distinguished person 
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then President, and his powerful following, were in eager pursuit 
of a conviction. This emphatic feeling manifested itself in of- 
fensive violations of that obligation, which accords to an accused 
a fair trial. 

Luther Martin in closing the argument on this motion stat. 
to the court that for making the motion, the defendant and his 
counsel ** have been denounced throughout the United States,” 
Marshall sustained the motion, and thus stepped between Burr 
and a verdict of conviction. In referring to the pressure of 
public opinion in such matters, Marshall in concluding his opinion, 
describes the high and solemn duty of a judge in the following 
terms: ‘** Much has been said, in the course of the argument 
on points on which the court feels no inclination to comment 
particularly, but which may, perhaps, not improperly receive 
some notice. That this court dares not usurp power is most 
true. That this court dares not shrink from its duty is not less 
true. No man is desirous of placing himself in a disagreeable 
situation. No man is desirous of becoming the peculiar subject 
of calumny. No man, might he let the bitter cup pass from him 
without self-reproach, would drain it to the bottom. But if he 
has no choice in the case, if there is no alternative presented to 
him but a dereliction of duty, or the opprobrium of those who 
are denominated the world, he merits the contempt as well as the 
indignation of his country, who can hesitate which to embrace. 

‘* That gentlemen, in a case the most interesting, in the zeal with 
which they advocate particular opinions, and under the convic- 
tion in some measure produced by that zeal, should on each side 
press their arguments too far, should be impatient at any delib- 
eration in the court, and should suspect or fear the operation of 
motives to which alone they can ascribe that deliberation, is per- 
haps a frailty incident to human nature; but if any conduct on 
the part of the court could warrant a sentiment that they would 
deviate to the one side or the other from the line prescribed by 
duty and by law, that conduct would be viewed by the judges 
themselves with an eye of extreme severity and would long be 
recollected with deep and serious regret.’’ 

Just after the acquittal of Burr some one asked William Wirt, 
who had been leading counsel for the prosecution, ** Why did you 
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not tell Chief Justice Marshall that the people of America de- 
manded a conviction?’’ ‘* Tell him that! I would as soon have 
gone to Herschel and told him that the people of America insisted 
that the moon had horns, as a reason why he should draw 
her with them.”’ 

Marshall’s conception of the judicial character placed the 
office on the highest plane of morals, and served, in tempestuous 
times to maintain the dignity and power of his court in the esti- 
mation of all fair-minded lawyers, at least.’ 

Mr. Jay, the first Chief Justice, on his first circuit had declined 
the numerous invitations of his friends to reside with them, say- 
ing, in delicate terms, to one that: ** As a man, and your friend, 
I should be happy in accepting it, but as a judge I have my 
doubts — they willoccur to you without details.”’ 

In 1834 Marshall received an invitation to attend a public din- 
ner given at Petersburg, Virginia, in honor of Mr. Leigh; this 
he declined in a letter, addressed to the committee, in the follow- 
ing terms : — 

‘* Ricnmonp, October 6, 1834. 

‘*‘ GENTLEMEN — I have received your polite and flattering invitation 
to the dinner to be given to Mr. Leigh by his friends in Petersburg, on 
the 15th of this month. United, as I have long been with that gentle- 
man, by ties of personal friendship, and feeling as I do the highest 
respect for his talents and character, I should make a point of mani- 
festing these sentiments by accepting your kind invitation, were I not 
restrained by considerations which have uniformly influenced my con- 
duct; and which I do not think myself at liberty to disregard. I have 
always believed, and acted on the opinion, that the delicacy belonging 
to my peculiar official situation, ought to prevent my engaging in the 
political conflicts of the day. I could not yield to the inclination I feel 
to show my grateful sense of the partial kindness expressed in your let- 
ter of invitation, without affording at least the appearance of depart- 
ing from a rule which has been prescribed by a conviction of its 
propriety. Iam therefore compelled to deny myself the pleasure of 
participating in the festivities of the occasion ; wishing you, gentlemen, 
and those you represent, all the happiness you expect, I remain your 
obliged and obedient servant, J. MARSHALL. 

‘*To Messrs. George W. Harris and others.’’! 


1 See Niles Reg. 1834. 
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It may appear to many that in thus acting the Chief Justice 
was prudishly precautious; but upon further consideration they 
must recognize that perfect propriety demands of every judge, 
that through respect to his high office, he should put himself 
_ beyond the reach of the caviling suspicion of that baser sort of fel- 
lows, found in every community, and among lawyers, who believe 
and act on the idea that judges are to be, and will be influenced 
by considerations other than those of a legal or honorable char- 
acter. Every judge of long experience can testify to the existence 
of a class of attorneys, few in number, but some of great talent, 
whose code of ethics involves as its cardinal rule, — the efficacy 
of ‘* back-stairs’’ influence. They may be divided into two 
classes; first, those attorneys born with scurvy morals; the 
second embraces a limited number, usually of ability, great 
selfishness, intense narrowmindedness, strong passions, and al- 
ways enthusiastic for their client; these, from their organization 
cannot accept a defeat, and moreover cannot understand how 
they are defeated, except upon the theory that some ulterior and 
base influence animated the judge; and in the course of time 
they become believers in the efficacy of the back-stairs doc- 
trine. 

When we recur to the intensity of party conflicts in our his- 
tory, and that it often becomes the solemn duty of the Supreme 
Court, to adjudicate questions, which conclude these controver- 
sies, it must be admitted that the course pursued by Marshall and 
Jay was correct. Nothing short of this could secure judicial in- 
dependence ; for judicial independence does not mean simply inde- 
pendence of legislative control, or executive intervention, or 
dictation from popular clamor; it means much more: it means 
moral independence as well; it means that the jndges are to be 
‘*the very serfs of the law,’’ and of the law alone; — ‘its or- 
gans, its proclaimers.’’ This is the complete independence 
which secures the application of the law, interpreted by reason 
and enlightened by conscience, to the facts of the case. This 
and this only can secure that spirit of the old prophet, who, 
when a king’s messenger said to him: ‘* Behold now the words of 
the prophets declare good unto the king with one mouth; letthy 
word, I pray thee, be like the word of one of them, and speak 
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that which is good ;’’ replied, ‘* As the Lord liveth, what the Lord 
saith unto me, that will I speak.’’ 

He not only had this high regard for the dignified importance 
of the judge, but above all he seemed to have been imbued with 
a devotional reverence for the law and of the supreme law as 
found in the constitution. In a federal republic with a written 
constitution, the want of sucha frame of mind in the chief 
judge of its chief court, at any time would be a calamity, 
and at the critical juncture at which Marshall commenced his 
work it would have been more than a calamity. The people 
had to be be brought to a complete recognition of the fact 
that a worshipful reverence of the constitution is an indispensa- 
ble condition to the preservation of the republic. Self govern- 
ment means a government by self imposed laws; and it is a 
solemn political truth that ‘‘any nation who cannot acquiesce in 
the finality of possibly mistaken judgment is hardly fit to form 
a part of a federal state.’’ 


‘Federalism * * * means legalism. The predominance of the 
juliciary in the constitution— the prevalence of a spirit of legality 
among the people. Thatin aconfederation like the United States the law 
courts become the pivot upon which the constitutional arrangements of the 
country turnisobvious. * * * TheBench * * * canand must 
determine the limits to the authority both of the government and of the 
legislature ; their decision is without appeal; the consequence follows 
that the bench of judges is not only the guardian but also the master 
of the constitution.’’? 

‘“Thata federalsystem * * * can flourish only among communi- 
ties imbued with a legal spirit and trained to reverence the law, is as 
certain as can be any conclusion of political speculation. Federalism 
substitutes litigation for legislation, and none but a law-fearing people 
will be inclined to regard the decision of a suit as equivalent to the en- 
actment of a law. The main reason why the United States has carried 
out the federal system with unqualified success is that the people of the 
Union are more thoroughly imbued with legal ideas than any other 
existing nation.’’ 2 


1 A.V. Dicey in The Law Quarterly, 
Jan, 1885. 


VOL. XXII. 46 


2 Id. 
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That grim-visaged old grumbler, Carlyle, thought that this 
was all that the Americans had that was worth mentioning, and 
that for this they deserved no credit. 


‘* Their constitution,’’ said he, ‘‘such as it may be, was made here, 
not there; went over with them from the old Puritan English work- 
shop ready made. Deduct what they carried with them from Eng- 
land ready made, their common English language, and that same 
constitution, or rather elixir of constitutions, their inveterate and 
now as it were, inborn reverence for the constable’s staff; two 
quite immense attainments, which England had to spend much 
blood and valiant sweat of brow and brain, for centuries long, in 
achieving ; — and what new element of polity or nationhood, what noble 
new phases of human arrangement, or social device worthy of Prome- 
theus or of Epimetheus, yet comes to light in America.’’ 


How much Marshall did in helping to educate the people, — 
to bring the constitution within the scope of the people’s defer- 
ence for law, — and make them understand it was the law, —the 
supreme law in its compass, to presidents, and to Congress, to 
the States and the whole people, —how much he accomplished 
in this direction, it is hard to estimate. But the truth is, this 
was his great work. In 1800 the constitution was of uncertain 
meaning, and of uncertain authority; at the date of Marshall’s 
death in 1835, all parties appealed to it, as a political bible. So 
marked was this spirit, that a recent writer, misapprehending the 
true character and conditions of federal government devotes a 
chapter, of what he has misnamed as a ‘* Constitutional History 
of the United States,’’ to ** The Worship of the Constitution.” 
He calls it a ** ruinous idolatry; ’’ whoever desired the favor of 
the people dared not touch this idol of theirs, and could scarcely 
ignore it unpunished. ‘* The fetish had been raised up for the 
worship of the masses by their leaders, and the masses in turn 
compelled their leaders to fall down and adore it. Under no 

_ form of government is it so dangerous to erect a political idol 
as ina democratic republic; for once erected it is the political 
sin against the Holy Spirit to lay hands upon it.”’! 

Marshall was, by nature, a Federalist in politics; but the con- 


1 Von Holst’s Con. His., vol. 1, chap. II. 
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servative and judicial character of his mind prevented him from 
being an extremist on any subject, and his moral courage, coupled 
with heroic self reliance, made him at times appear to party men 
as an independent. After an examination of the history of the 
constitutional convention, he has said that, ‘* on the great prin- 
ciples which should constitute the basis of their system, not much 
contrariety of opinion is understood to have prevailed. But on 
the various and intricate modifications of those principles an 
equal degree of harmony was not to be expected. More than 
once, there was reason to fear that the rich harvest of national 
felicity, which had been anticipated from the ample stock of 
wisdom collected in convention, would all be blasted by the rising 
of that body without effecting the object for which it was formed. 
At length the high importance attached to union triumphed over 
local interest.”’! 

In the account of the memorable debate on the bill, prepared 
by Hamilton, providing for a national bank, the views of Mar- 
shall of the attitude of the parties dividing the people may be 
obtained: — 


‘It must be recollected,’’ says he, ‘‘ that the conflict between the 
powers of the general and State governments was coeval with those 
governments. Even during the war, the preponderance of the States 
was obvious ; and, in a very few years after peace the struggle ended in 
the utter abasement of the general government. Many causes con- 
curred to produce a constitution which was deemed more competent to 
the preservation of the union, but its adoption was opposed by great 
numbers; and in some of the large States especially its enemies soon 
felt and manifested their superiority. The old line of division was still 
as strongly marked as ever. Many retained the opinion that liberty 
could be endangered only by encroachments upon tle States; and that 
it was the great duty of patriotism to restrain the powers of the general 
government within the narrowest possible limits. 

‘In the other party, which was also respectable for its numbers, 
many were found who had watched the progress of American affairs, 
and who sincerely believed that the real danger which threatened the 
republic was to be looked for in the ascendancy of the States. Tothem 
it appeared that the substantial powers, and the extensive means of in- 


12 Life of Washington, 125. See also Jdem 126-27. 
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fluence, which were retained by the local sovereignties, furnished them 
with weapons for aggression which were not easily to be resisted, and 
that it behoved all those who were anxious for the happiness of their 
country, to guard the equilibrium established in the Constitution by 
preserving unimpaired, all the legitimate powers of the Union.’’} 


Marshall believed that there was then greater danger to the 
Union from aggression by the States, than to the States from 
national usurpation. His creed was: preserve the equilibrium 
found in the constitution. He did not believe either in a strict 
construction or in a broad construction of that instrument ; and 
the consequence was he pleased neither the Republicans nor the 
extreme Federalists. 

Walcott, then in the cabinet of President John Adams, wrote 
to Fisher Ames upon the election of Marshall to Congress that: 
‘*A number of distinguished men appear from the southward, 
who are not pledged by any act to support the system of the last 
Congress; these men will pay great respect to the opinions of 
General Marshall. He is, doubtless, a man of virtue and distin- 
guished talents; but he will think much of the State of Virginia, 
and is too much disposed to govern the world according to rules 
of logic. He will read and expound the constitution as if it were 
a penal statute, and will sometimes be embarrassed with doubts, 
of which his friends will not perceive the importance.’’ ? 

He was inclined to ascribe his Federalism ‘* as*much to casual 
circumstances as to judgment.’’ ‘*I had grown up,”’ said he, 
‘* at a time when the love of the Union and the resistance to the 
claims of Great Britain were the inseparable inmates of the 
same person ; when patriotism and a strong fellow feeling with 
our suffering fellow-citizens of Boston were identical ; when the 
maxim, * United we stand, divided we fall,’ was the maxim of 
every orthodox American. And I had imbibed these sentiments 
so thoroughly that they constituted a part of my being. I car- 
ried them with me into the army, where I found myself associated 
with brave men from different States, who were risking life and 
everything valuable in a common cause, believed by all to be 
most precious, and where I was confirmed in the habit of consid- 


1 2 Life of Washington, 205. 2 Federal Administrations, 2 vol., p. 314. 
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ering America as my country, and Congress as my govern- 
ment.’”! 

The minds of many men in the country were running in the 
other direction; the conditions of a nation had occurred; but the 
thoughts and literature of the age had been so long directed to 
individual rights that national rights had been overlooked. Prior 
to that time the struggle in England and in the colonies had been 
to place on a firm foundation the rights of the person, — the 
liberty of the subject. So thoroughly had many become imbued 
with the doctrines of personal and individual rights, that they 
seemed afraid to utter the conscious or subconscious truth of the 
existence of the nation, and they resorted to all manner of cir- 
cumlocutions to evade naming the fact. 

It was as chief justice of the Supreme Court of the United 
States that Marshall accomplished his great work; to this work he 
owes that magnificent reputation which will live as long as the con- 
stitution survives. His fame has grown with the flight of years; 
and to-day learned men speak of him in more extravagant terms 
of admiration than did the eulogists upon the occasion of his death. 

Judge Story, associated for years with him on the bench, lov- 
ing him as a son his father, was not as eulogistic over the grave 
of his devoted friend, as James A. Garfield, speaking nearly 
half a century later. Story said that: ‘* His peculiar triumph 
was in the exposition of constitutional law. It was here that he 
stood without a rival, whether we regard his thorough knowl- 
edge of our civil and political history, his admirable powers of 
illustration and generalization, his scrupulous integrity and ex- 
actness in interpretation, or his consummate skill in moulding 
his own genius into its elements, as if they had constituted the 
exclusive study of his life. His proudest epitaph may be written 
inasingle line. ‘ Here lies the expounder of the constitution of 
the United States.’ ’’ ? 

In 1879, speaking in Congress, Garfield went further, using 
the following language : — 


‘*Chief Justice Marshall, that great judge, who found the constitu- 
tion paper, and made it a power, who found it a skeleton, and clothed 


1 See Story’s Oration, p. 19. Character and Services of John Mar- 
2 Story’s Discourse upon the Life, shall, pp. 70, 71. 
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it with flesh and blood. By his wisdom and genius he made it the 
potent and beneficent instrument for the government of a great 
nation.’’ ! 


Another, in speaking to « large gathering of eminent lawyers, 
may be quoted :— 


‘** The assertion may be perhaps regarded as a strong one, but I be- 
lieve it will bear the test of reflection, and certainly the test of reading 
in American history, that practically speaking, we are indebted to Chief 
Justice Marshall for the American constitution. * * * He was 
not the commentator upon American constitutional law; he was not 
the expouuder of it; he was the author, the creator of it. * * * 

‘* The life of Marshall was itself the constitutional history of the 
country, from 1801 to 1835. * * * And I believe it will be seen in 
future history that as Washington brought this people through the 
Revolution to a period when they were able to have a constitution of 
their own, so Marshall carried the constitution through that experimental 
period, which settled the question whether it should stand or fall.’’ ? 


The most accurate observation is that of Prof. Pomeroy :— 


‘* Chief Justice Marshall, more than Daniel Webster, has been the 
great popular educator in the sentiments and convictions of national- 
ity.’” § 


When Mr. Garfield says that Marshall found the constitution 
paper, and made it a power, found it a skeleton, and clothed it 
with flesh and blood, he indulges in a rhetorical statement and 
perpetrates a very grave historical error; for it is not alloted to 
any man to achieve such a transformation. Marshall thoroughly 
comprehended the fact that politically, historically, ethnologically 
and geographically we had become a nation; and that the consti- 
tution was a national constitution framed for a federal republic. 

It may not be generally known, that he was the author of an 
authentic history of the colonies.* Few persons, if any, had in- 
vestigated with so much conscientious care all of the antecedents 


1 Speech in Congress, June 27, 4 This was first published as a part of 
1879. Record, p. 2390. the life of Washington; subsequently, 

2 E.J. Phelps, before the National it was pubiished separately as a his- 
Bar Association, 1879. tory of the colonies. 

5 17 Am. L. Rev. 686. 
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leading up to the Declaration of Independence, and the events 
which followed, resulting in the formation of the constitution. 
He understood that a written national constitution to be aught 
else than paper must be preceded by and be founded upon a 
national life; that a nation’s life is begun before a national con- 
stitution can be framed as an expression of the form or order in 
which it proposes to realize its purpose, and conduct its political 
life. A nation is not an ‘‘ accidental fragment of humanity,” 
not a capricious union of men; there must be homogeneity; not 
a mere mixture, but the unity of an organism. 

The history of the colonies revealed the nationalizing influences 
from the beginning; with slight exceptions they belonged to a 
common stock, emanating from a single nation with common 
political institutions, traditions and instincts. Of the seven 
germs of European civilization planted along the Atlantic sea- 
board during the period from 1607 to 1732, six were from En- 
gland and one from Holland; and the Dutch settlement of New 
York became an English possession in 1664, and was subject to 
English influences for more than one hundred years before the 
Declaration of Independence. So it may be said that the Anglo- 
Norman stock dominated and suffused with its instincts the coio- 
nies which subsequently became the United States. They had a 
common language, customs largely similar, common aspirations, 
and were pressed by common needs, They brought with them 
national ideas, for England had been a nation for four hundred 
years; they had political ideas of a marked character, involv- 
ing a monarch, a legislative body composed of two houses, a 
separate judiciary and local self-government in counties, par- 
ishes or townships.! 

Marshall had also familiarized himself in detail and broadly 
with the history of the Revolutionary War in his life of Wash- 
ington. He could not escape the knowledge of the unifying 
influences of such a war, which by its terrible pressure welded 
these people together, making them speak with one voice in the 
Declaration of Independence and brought them into union under 
the Articles of Confederation. 


1 See chap. 8 Comparative Con. Law, by Crane and Mosees. 
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Marshall’s powerful intellect had not only weighed and con- 
sidered such significant facts as a student of history, but he had 
a practical knowledge of some of them as an actual participant. 
As a boy of eighteen he had discussed with ardor the political 
problems which led to the war; as a soldier he had helped 
to fight the battles of the Revolution; as a rising lawyer 
and as a representative in the legislature in his native State, 
he had taken part in discussing the needs of a more efficient 
national government than that given by the Articles of Con- 
federation; he had been Madison’s most valuable ally in the 
Virginia convention in procuring the ratification of the consti- 
tution ; and there had heard, as well as participated in the dis- 
cussion of that instrument, as article by article, clause by clause, 
it was fought over under the leadership of the eloquent Henry on 
the one side, and the accomplished, learned, calm and logical 
Madison on the other. He had been abroad as the representative 
of the nation to negotiate a national treaty ; as Secretary of State 
in Mr. Adams’ cabinet, he had dealt with national questions, and 
in Congress he was the acknowledged authority in the considera- 
tion of all matters of international and constitutional law. The 
people, then, had grown into a native - Marshall knew that fact; 
the constitution was for a sovereign nacion in its grant of powers; 
Marshall so understood it. 

The difficulties which surrounded him in the beginning of his 
labors, as Chief Justice, — the embarrassing obstacles which he 
had to surmount, must be considered, that we may accord to him 
the praise merited by his great achievements. He found the 
Supreme Court weak and unpopular. Appointments to the 
bench were declined; resignations were numerous; two Chief 
Justices had resigned in the short period of its existence. The 
odium of the alien and sedition laws seemed to attach to this 
department; impeachments were threatened and one Justice of 
the Supreme Court and other inferior judges were actually 
shortly afterwards impeached and tried. Yet when Marshall died 
he left the court strong in its position, as one of the three co- 
ordinate, equal and independent departments, respected by the 
majority of the nation, and regarded by many as the most power- 


4 
iy 


JOHN MARSHALL. 721 


ful judicial tribunal in the civilized world. These propositions 
merit elaboration. 

In 1801 the judicial department of the national government 
was little more than an experiment. What its future would be 
had not been anticipated. Theoretically it was one of the three 
equal co-ordinate and independent departments of the government 
but it had not received a practical and efficient recognition of the 
position which in theory was accorded to it. There was ample 
reason in antecedent history as well as in contemporaneous public 
opinion for the solution of this condition of affairs. The people 
of the States had obtained some knowledge by practical expe- 
rience under the Articles of Confederation of the working of a 
national government manifested through a national legislature, 
and in a qualified and limited sense, through, a national execu- 
tive, —the President of the Continental Congress. But they 
knew virtually nothing of a national judiciary ; no such tribunal 
was organized under these articles. Article IX gave to Congress 
the power of ‘‘appointing courts for the trial of piracies com- 
mitted on the high seas, and establishing courts for receiving and 
determining, finally, appeals in all cases of captures ;’’ and pro- 
vided that ‘‘the United States in Congress assembled, shall also 
be the last resort on appeal, in all disputes and differences now 
existing, or that may hereafter arise between two or more States, 
concerning boundary, jurisdiction or any other cause whatever ;”’ 
and also give to Congress the power, on petition, to settle ** con- 
troversies concerning the private right of soil claimed under the 
different grants of two or more States.’? The Confederate Con- 
gress left all original jurisdiction in admiralty cases in the State 
courts, but did provide for a committee of appeals; it did not 
establish any courts; this committee had the power to hear and 
determine appeals brought from the admiralty courts of the re- 
spective States in cases of prize and captures on the high seas. 
The history of this committee did not tend to the opinion that 
the States or people would pay much respect to a federal judi- 
ciary when organized; it may have been the germ of such a 
court, but if so, it was a very unpromising bantling. In 1778 an 
appeal was taken to Congress from the judgment of a court of 
admiralty for the State of Pennsylvania, on a libel in the matter 
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of the sloop Active. The Committee on the 15th of December, 
1778, reversed the decision of the State court and remanded the 
case with instructions. The State court peremptorily refused 
obedience. On motion the Committee of Appeals issued an in- 
junction against the officer of the State court to restrain him 
from carrying out the decision of that court; and the officer 
coolly disregarded the injunction. The committee gave it up and 
caused an entry to be made on their minutes that they would 
proceed no further in the matter, nor hear any appeal, * until 
the authority of the court be so settled as to give full efficacy 
to their decrees and process.’’? Congress took up the matter 
and passed a series of resolutions, expostulating against the 
course of the Pennsylvania judge, and idly asserted its authority 
in such cases." 


In the constitutional convention, the resolutions of the Vir- 
ginia plan, contemplated the establishment of a national judi- 
ciary, consisting of one Supreme Court, and one of more inferior 
courts. This was passed by the committee; but we are told that 
‘*a night’s reflection developed a jealousy of transferring busi- 


ness from the courts of the States to the courts of the Union.” 
A motion was subsequently made and carried to dispense with 
the inferior tribunals, but Dickinson, Wilson and Madison, 
‘smarking the distinction between establishing them and giv- 
ing a discretion to establish them,’’ obtained a majority for em- 
powering Congress to provide for their establishment.? 

As an illustration of the humility of the Court reference may 
be had to its course under an act passed by Congress regulating 
the claims of invalid pensioners. Under the act, the Circuit 
Courts were required to perform certain duties, not of a judicial 
character, but rather that of a pension bureau. 

Chief Justice Jay and Mr. Justice Cushing, while on the New 
York circuit, on the 5th of May, 1791, were called upon to act 
under this law; they declined to so do as judges; for the reason 
that the duties imposed were not of a judicial character, and for 


1 See Van Santvoord’s Chief Jus- he vindicated the decision of the Com- 
tices, 202. Thirty years afterwards, mittee. See U. S. v. Judge Peters, 
when Marshall was Chief Justice, this 3 Cranch, 115. 
case got into the Supreme Court, and 2 2 Bancroft Con. Hist. 25. 
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the further reason that the conclusion or decisions of the court, 
under the act, were subject first to the consideration and super- 
vision of the Secretary of War, and then to the revision of Con- 
gress 5 the judges, however, concluded to act as commissioners. 
The Circuit Court for the District of Pennsylvania (consisting of 
Wilson and Blair, Justices, and Peters, district judge), and the 
Circuit Court for the District of North Carolina (consisting of 
Iredell, Justice, and Sitgreaves, district judge) took the same 
view of the act of Congress and pursued the same course. The 
question came before the Supreme Court in Hayburn’s case in 
1792, under the act of Congress of March 23d, 1792, ona peti- 
tion for a mandamus to the Circuit Court for the District of 
Pennsylvania commanding the court to proceed to act on a peti- 
tion of Hayburn. The court took the case under advisement, 
but never disposed of it, as Congress, in February, 1793, pro- 
vided another mode for the relief of pensioners.! This act of 
Congress was clearly unconstitutional; and nothing in the his- 
tory of the judicial department illustrates more forcibly the po- 
sition of the federal judiciary then, as compared with what it is 
now, than the conduct of the judges on that occasion. Consider 
for a moment the language of Chief Justice Jay: ‘* That as the 
objects of this act are exceedingly benevolent, and do real honor 
to the humanity and justice of Congress; and as the judges de- 
sire to manifest, on all proper occasions, and in every proper 
manner, their high respect for the national legislature, they will 
execute this act as commissioners.’’ And Justices Wilson and 
Blair, with Judge Peters, in an apologetic letter, addressed the 
President, after pointing out the unconstitutional character of 
the act go on to say: ‘* These, sir, are the reasons of Gur con- 
duct. Be assured that, though it became necessary, it was far 
from being pleasant. To be obliged to act contrary, either to 
the obvious directions of Congress, or to a constitutional princi- 
ple, in our judgments equally obvious, excited feelings in us, 
which we hope never to experience again.”’ 

The judges on the North Carolina Circuit addressed a letter to 
the President and to Congress, apologizing also, for their views 


1 See Hayburn’s Case, 2 Dallas, 409 and note. 
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of the act, and declaring that they never could find themselves 
‘*in a more painful situation.”’ 

At the February term, 1793, the decision of Chisholm v. 
Georgia was rendered ; the plaintiff was a citizen of South Carolina 
and had sued the State of Georgia in the Supreme Court; the jur- 
isdiction of the court to entertain such a suit was sustained by the 
decision. This case affords another illustration of the feeling of 
the people toward the court at this stage of its history. The 
process had been served on the Governor and Attorney-General 
of Georgia; the State refused to appear; and after the decision 
against her, the State legislature passed an act providing the 
death penalty against any person attempting to carry out the de- 
cision of the Supreme Court.' The constitution was immedi- 
ately amended prohibiting any such suits. 

If we go back further and investigate the sources of the ideas, 
and the experience of the people, to which the framers of the 
government looked for information, we not only fail to find any- 
thing which gave the people in the earlier history of the work- 
ings of the constitution, a proper idea of the extent and effect 
of the powers of the judiciary department, but we find, onthe 
contrary, facts and influences that disqualified them from form- 
ing a proper idea on the subject. It is an incontrovertible fact 
that the British constitution was the model after which ours was 
framed. Information from this source was eminently mislead- 
ing. Independence more or less in a given sense had been 
secured to the judicial department in Great Britain, but as com- 
pared to the legislative department it was weak and helpless; for 
the English Parliament was supreme, was sovereign, and could re- 
peal every law by virtue of which the judicial department existed 
in that nation; and of course under such a system, with such 
subordinate powers in the judiciary, it could not declare an act 
of Parliament void. 

Lord Bacon in his Essays, — his ‘*‘ Golden Meditations,’’ — in 
picturing the ideal judge, advises him to consult with the King and 
the State ‘* when there is some consideration of State interven- 
ient in matter of law,’’ and admonishes ‘* judges also to remem- 


1 1 Schouler His. U. S. 274; Van Santvoord’s Chief Justices, 51. 
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ber that Solomon’s throne was supported by lions on both sides ; 
let them (the judges) be lions, but yet lions under the throne; 
being circumspect that they do not check or oppose any points of 

sovereignty.! 

Montesquieu’s laudatory disquisition upon the British consti- 
tution was familiar to every reader of this early era in our his- 
tory; this writer regarded the adjustment of the relationship of 
the departments under the English system as almost perfect; 
and the pages of the ‘* Spirit of Laws’’ reveal the idea that the 
judiciary was an inferior department in the author’s estimate; in 
the eleventh book when treating of the English constitution, 
which was his ideal or model, he not only says that this depart- 
ment was subordinate in dignity to the others, but goes to the 
extent of saying, ‘‘ Of the three powers above mentioned, the 
judiciary is in some measure next to nothing.”’ 

Madison in the Federalist,’ seems not to have had the proper 
idea of our judiciary department; he appeals to Montesquieu in 
vindication of his position, and of course Montesquieu’s theory 
was not applicable. He says: ‘*The oracle who is always 
consulted and cited on this subject is the celebrated Mon- 
tesquieu. * * * Let us endeavor, in the first place, to 
ascertain his meaning on this point. The British constitution 
was to Montesquieu what Homer has been to the didactic writers 
of epic poetry. As the latter have considered the work of the 
immortal bard as the perfect model from which the principles and 
rules of the epic art were to be drawn, and by which all similar 
works were to be judged; so this great political writer appears 
to have viewed the constitution of England as the standard, or, 
to use his own expression, as the mirror of political liberty, and 
to have delivered in the form of elementary truths the several 
characteristics of that particular system.’’ Madison then pro- 
ceeds to consider the meaning of this writer’s maxim, that there 
can be no liberty if the power of judging be not separate from 
the legislative and executive powers, and points out that the 
maxim meant, and as illustrated by Great Britain, was simply 
that where the whole power of one department is exercised by 


1 Essay on Judicature. 2 pp. 334 to 336. 
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the same hands which possess the whole power of another de- 
partment, the fundamental principles of a free constitution are 
subverted. 


Hamilton, in like manner, at that date regarded the judiciary 
as the weakest department of the government. 


‘* Whoever,”’’ says he, in the Federalist, ‘‘ attentively considers the 
different departments of power must perceive that in a government in 
which they are separate from each other, the judiciary, from the na- 
ture of its functions, will always be the least dangerous to the political 
rights of the constitution; because it will be the least in a capacity to 
annoy or injure them. The executive not only dispenses the honors 
but holds the sword of the community. The legislature not only com- 
mands the purse, but prescribes the rules by which the duties and rights 
of every citizen are to be regulated. The judiciary, on the contrary, 
has no influence over either the sword or the purse; no direction either 
of the strength or of the wealth of society; it can take no active resolu- 
tion whatever. It may truly be said to have neither force nor will, but 
merely judgment; and must ultimately depend upon the aid of the ex- 
ecutive arm even for the efficacy of its judgments. This simple view 
of the matter suggests several important consequences. It proves in- 
contestibly that the judiciary is beyond comparison the weakest of the 
three departments of power ; that it can never attack with success either 
of the other two; and that all possible care is required to enable it to de- 
fend itself against their attacks. It equally proves that though individual 
oppression may now and then proceed from the courts of justice, the 
general liberty of the people can never be endangered from that 
quarter. * * * And it proves in the last place that as liberty can 
have nothing to fear from the judiciary alone, but would have every- 
thing to fear from its union with either of the other departments; that 
as all the effects of such a union must ensue from a dependence of the 
former on the latter, notwithstanding a nominal and apparent separa- 
tion; that as from the natural feebleness of the judiciary it is in 
continual jeopardy of being overpowered, awed or influenced by its co- 
ordinate branches; and that as nothing can contribute so much to its 
firmness and independence as permanency in office, this quality may 
therefore be justly regarded as an indispensable ingredient in its con- 
stitution.”’ 


Several years after the organization of the Supreme Court, 
Judge James Wilson, then one of the justices of that court, de- 
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livered a course of lectures on law in the college of Philadelphia. 
In one of these lectures he calls attention to the fact that there 
existed then among the people of the United States ‘* jealousies 
and prejudices concerning the executive and judicial depart- 
ments.’’ He traces these to the habits contracted before the 
late revolution. 


‘‘ Before that period the executive and the judicial powers of gov- 
ernment were placed neither in the people, nor in those who professed 
to receive them under the authority of the people. They were derived 
from a different and foreign source; they were regulated by foreign 
maxims; they were directed to foreign purposes. Need we be surprised 
that they were objects of aversion and distrust ? Need we be surprised 
that every occasion was seized for lessening their influence and weaken- 
ing their energy? On the other hand our assemblies were chosen by 
ourselves; they were the guardians of our rights, the objects of our 
confidence and the anchor of our political hopes. Every power which 
could be placed in them was thought to be safely placed; every exten- 
sion of that power was considered as an extension of our own security. 
At the revolution, the same fond predilection, and the same jealous 
dislike existed and prevailed. The executive and the judicial as well 
as the legislative authority was now the child of the people; but to the 
two former the people behaved like step-mothers. The legislature was 
still discriminated by excessive partiality ; and into its lap every good 
and precious gift was profusely thrown.”’ 

‘* Even at this time,’’ he goes on to say, ‘* people can scarcely divest 
themselves of these opposite propositions; they still hold, when, per- 
haps, they perceive it not, the language which expresses them. In ob- 
servations on this subject, we hear the legislature mentioned as the 
people’s representatives. The distinction, intimated by concealed im- 
plication, though probably not avowed upon reflection, is that the ex- 
ecutive and judicial powers are not connected with the people by a 
relation so strong, or near or dear.’’ ! 


Such was the court when Marshall became Chief Justice. 

In 1831 De Tocqueville visited this country, and then so im- 
pressive was it in dignity, so weighty its authority, that on his 
return to his native land he wrote that: — 


‘* When we have successfully examined in detail the organization of 
the Supreme Court and the entire prerogative which it exercises we 


1 1 Wilson’s Works, 397, 399. 
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728 JOHN MARSHALL. 
shall readily admit that a more imposing judicial power was never con- 
stituted by any people. The Supreme Court is placed at the head of 
all known tribunals, both by the nature of its rights, and the class of 
justiciable parties which it controls.’’ ! 

‘* The peace, the prosperity and the very existence of the Union are 
invested in the hands of the seven judges. Without their active co-op- 
eration the constitution would be a dead letter; the executive appeals 
to them for assistance against the encroachment of the legislative pow- 
ers; the legislature demands their protection from the designs of the 
executive ; they defend the Union from the disobedience of the States, 
the States from the exaggerated claims of the Union, the public interests 
against the interest of private citizens, and the conservative spirit 
of order against the innovations of an excited democracy.’’ 

‘*The President, who exercises a limited power, may err without 
causing great mischief to the state. Congress may decide amiss with- 
out destroying the Union, because the electoral body in which Congress 
originates may cause it to retract its decisions by changing its members. 
But if the Supreme Court is ever composed of imprudent men or bad 
citizens, the Union may be plunged into anarchy or civil war.’*? 


During the twelve years of the existence of this court prior 
to Marshall’s appointment in 1801, only three decisions had been 
rendered on constitutional questions. They were Chisholm v. 
Georgia,’ in 1793; Hylton v. The U. S.,‘ in 1796,and Calder v. 
Bull,’ in 1798.° 

From 1801 to 1835, when Marshall died, fifty-one decisions 
were rendered on this great topic; and out of this number thir- 
ty-four of the opinions were rendered by the Chief Justice. 
Only once did a majority of the judges fail to concur in the 
opinion of the Chief Justice, and that was in the case of Ogden 


1 Democracy in America, 159. court, holding that an act of the legis- 


2 De Tocqueville, 160. jature of Pennsylvania was void as in 
8 2 Dallas, 419. conflict with the constitution of that 
-* 8 Dallas, 171. State, and also in violation of the con- 
5 3 Dallas, 386. stitution of the United States in that it 


6 Van Horn’s Lessee v. Dorrance impaired the obligation of a contract. 
(2 Dallas, 304) decided in the April So we may say that virtually nothing 
Term, 1795, of the Circuit Court forthe had been done by the judiciary in as- 
District of Pennsylvania presented a certaining the meaning of the constitu- 
constitutional question. Mr. Justice tion and the extent of the powers of 
Pattison delivered the opinion of the the government. 


2 


JOHN MARSHALL. 729 


v. Saunders. He was of the opinion that a State could not pass 
a bankrupt or insolvent law; the majority thought otherwise ; 
but all concurred that a discharge under such a law would not 
bind a creditor out of the State who had not become a party to 
the proceedings under such a law. 

Not one of these decisions of the court rendered by him has 
ever been overruled; they stand as the earliest and most author- 
tative construction of the constitution and make the fabric upon 
which rests his fame. 

It is not intended to disparage the work of his associates. In 
an article to the North American Review Judge Story, in 
writing of the extent and value of Marshall’s services in this 
particular, says: - 


‘* We resume the subject of the constitutional labors of Chief Jus- 
tice Marshall. For though we would not be unjust to those learned gen- 
tlemen who have from time to time been his associates on the bench, 
we are quite sure they would be ready to admit, what the public uni- 
versally believes, that his master mind has presided in their delibera- 
tions, and given to the results a cogency of reasoning, a depth of 
remark, a persuasiveness of argument, a clearness and elaboration of 
illustration, an elevation and comprehensiveness of conclusion to which 
none others offer a parallel. Few decisions upon constitutional ques- 
tions have been made in which he has not delivered the opinion of the 
court; and in those few the duty devolved upon others to their own 
regret, either hecause he did not sit in the case, or from motives of del- 
icacy abstained from taking an active part.’’ 


Let it be remembered that when he entered upon this work 
there were virtually no precedents to guide him.! 

The constitution itself was a novelty, having no precedent in 
the history of any nation, ancient or modern, The peculiar 
unwritten constitution of Great Britain and the decision of West- 


1 The engrossed minutes of the 
doings of the Supreme Court at this 
time cover a littie more than two hun. 
dred pages of one volume of its 
records, and its reported decisions fill 
about five hundred pages of three vol- 
umes of the report published by Mr. 
Dallas. See address of Chief Justice 
VOL. XXII. 


47 


Waite on Unveiling the Statue of John 
Marshall, p. 15. The Chief Justice 
remarks that the voluimes of the decis- 
ions of the Colonies and the States 
published before 1801 could be counted 
on littke more than the fingers of one 
hand. 
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minster Hall, gave little aid in ascertaining the meaning of this, 
the first written constitution, in itself a supreme organic law. 

Question after question was presented for solution ; their noy- 
elty was only equaled by their intricacy; and, to quote Mr. 
Rawle: ** It is not too much to say that but for Mr. Marshall 
such questions could hardly have been solved as they were.”’ 

It would be interesting and instructive to write of the political 
and judicial history of the great decisions of Marshall; for each, 
beginning with Marbury v. Madison, in which for the first time 
an act of Congress was declared unconstitutional, has a history. 
But the proprieties of a magazine article admonish me to suspend 
forthe present, with the further observation that though long 
delayed, it was pre-eminently fit that the members of the legal 
profession, with the representatives of the people of the United 
States in Congress assembled, should join in the erection of a 
monument to the great judge at the nation’s capitol as a token 
of their high esteem and asa memorial of his great and noble 
work. And there is something of poetry and pathos in the 
fact ** that the old Liberty Bell of Independence Hall in Phila- 
delphia, whose stirring tones proclaimed our nation’s birth, was 
cracked while tolling the sad news of Chief Justice Marshall's 
death. Its work was done. It had pealed the departure of 
Washington, of Adams and of Jefferson and now of Marshall, 
the last of that unexampled band of patriots, who by their swords 
and their councils had achieved and confirmed the independence 
of our country.’’? 


Joun R. WIson. 
INDIANAPOLIS, IND. 


1 See 13 Albany Law Journal, p. 445. 
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JUDGMENTS BY DEFAULT AGAINST NON-RESIDENT 
DEFENDANTS CONSIDERED CONSTITUTIONALLY. 


II. JUDGMENTS Quasi IN Rem. 
(a.) By Resident Plaintiff. 
(b.) By Nou-Resident Plaintiff. 
19. Proposition Relating to Resident Plaintiff. 
20. Leading Cases. 
21. ** Equivalent Acts.” 
22. Seizure at Commencement of Suit Required. 
23. Notice to Defendant. 
24-28. General Attachment. 
25. Reasons for Requiring Seizure, or Equivalent Act. 
26. (2.) ‘* Under Control of the Court.”’ 
27. Jurisdiction must Appear Affirmatively. 
28. Service on Agent, or Attorney. 
29. Proposition Relating to Non-Resident Plaintiff. 
30. Necessary Restraint. as 
31. Involuntary Default. 
82. Discrimination. 
33. Notice — Admiralty and Common-Law Proceedings Distinguished. 
34. Difference between Resident and Non-Resident Plaintiff. 
35. Exceptions. —1. Liens, Mortgages, etc. 
36. Mortgages. 
37. Bill for Specific Performance. 
38. Exception 2, Partition — Exception 3, Eminent Domain. 
. Conclusion. 


(a.) By Resident Plaintiff’. 
19. Proposition. — ** Due process of law’’ requires an actual 
seizure (or some equivalent act), of defendant’s property at the 
commencement of the proceedings, in order that a valid judg- 
ment may be rendered even against the specific property so 
attached, where there is neither personal service of process upon 
the non-resident defendant within the State by a duly authorized 
officer of the court, nor a voluntary and general appearance by 
him in the action.? 


1 Continued from 21 Am. Law Rev. 317-319; Pennoyer v. Neff, 95 U. S. 714, 
715. 726-728, 733; Freeman v. Alderson, 
2 Cooper v. Reynolds, 10 Wall. 308, 119 U.S. 185; Alexandria v. Fairfax, 
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The discussion applies only to actions commenced originally 
in the State courts, and not to actions commenced originally in 
the United States courts. In the Circuit Court of the United 
States an action, not local in its nature, against a non-resident 
defendant, who is not personally served with process, nor enters 
a voluntary and general appearance in the action, cannot be 
maintained, although his property be attached at the commence- 
ment of the proceedings ; and if the defendant appear specially 
and move to dismiss the suit and to dissolve the attachment, the 
court will do both.! 

20. Leading Cases. —The leading cases in support of this 
proposition are Cooper v. Reynolds? and Pennoyer v. Neff.’ 
Cooper v. Reynolds was an action for damages for alleged false 
imprisonment of the plaintiff; and upon his affidavit that the 
defendants had fied from the State, or had absconded or con- 
cealed themselves so that the ordinary process of law could not 
reach them, a writ of attachment was sued out against their 
property, upon which one hundred and sixty acres of land were 
specifically attached at the commencement, or at least at an 
early stage of the proceedings. 


Notice by publication was given 
to the defendants, pursuant to an order of the court, and the 


local statutes. The defendants were not personally served with 
process, nor did they voluntarily appear. Judgment by default 
was rendered against them, and the attached property was sold 
under it. Held, that the purchaser at sheriff’s sale acquired a 
good title to the land as against the original owner. 


95 U.S. 774; Windsor v. McVeigh, 93 
U. S. 274, 279; St. Clair v. Cox, 106 U. 
S. 350-353; Railroad Co. v. Koontz, 
104 U. S. 5, 11; Heidritter v. Elizabeth 
Co., 112 U. S. 294; Miller v. United 
States, 11 Wall. 268; Thompson v. 
Whitman, 18 Wall. 457; Webster v. 
Reid, 11 How. 487, 459-460; Galpin v. 
Page, 3 Sawyer, 93, 125; Oswald v. 
Kampman, 28 Fed. Rep. 36; Palmer 
v. McCormick, 28 Fed. Rep. 541; 
United States v. Am. Bell Tel., 29 Fed. 
Rep. 17, 35; Lovejoy v. Albee, 33 Me. 
414, 416; Abbott v. Sheppard, 44 Mo. 


273; Smith v. McCutchen, 38 Mo. 415; 
Ward v. Lathrop, 4 Texas, 180, 181; 
Haggerty v. Ward, 25 Texas, 144; 
Thompson v. Allen, 4 Stew. & Porter 
(Ala.), 184, 190-191; Bissell v. Briggs, 
9 Mass. 462, 468-469; Gardner v. 
Barker, 12 Mass. 36; Eaton v. Badger, 
33 N. H. 228; Nye v. Liscombe, 21 Pick. 
263, 265; Bank of Commerce v. Hunt- 
ington, 129 Mass. 444, 447. 

1 Ex parte Railroad Co., 103 U.S. 
794. 

2 10 Wall. 308. 

395 U.S. 714. 
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The reasoning of the court was to the effect, that the case was, 
in its essential nature, a proceeding in rem, and was governed by 
principles applicable to that class of cases; that in proceedings 
in rem, jurisdiction of the res is obtained by a seizure, or by an 
act of equivalent import; that when land is proceeded against, 
an actual seizure being impossible from the nature of the subject- 
matter, a levy of the writ of attachment upon it is sufficient to 
subject it to the control of the court; and that after such seizure 
and notice by publication the court is authorized to render a 
judgment by default in favor of the plaintiff against said land, 
but not against the defendant personally, nor against any other 
property of his not so seized. 

When the defendant’s property is of such a nature as to be 
sapable of an actual seizure (that is, capable of manucaption and 
retention by the attaching officer, such as most kinds of personal 
property ), it seems that an actual seizure is necessary, and that 
any act short of that will be insufficient. But when the defend- 
ant’s property is of such a nature as to be incapable of actual 
seizure, such as land,! or intangible personalty,? or is in the hands 
of a third person as trustee or garnishee,’ only an act equivalent 
to a seizure is required. 

21. Equivalent Acts. — What are acts equivalent to a seizure? 
In Cooper v. Reynolds,‘ it was decided that a levy of a writ of 
attachment upon land described with certainty was an act equiva- 
lent to a seizure, and would authorize a court having jurisdiction 
of the cause to render a valid judgment én vem against the land. 
Such attachment and notice by publication gave the court juris- 
diction over the land, and also sufficient jurisdiction over the 
person of the land-owner to validate the judgment in favor of a 
resident plaintiff. 

In trustee process, or garnishment, notice to the trustee, or 
garnishee, is an act equivalent to a seizure, and will give the 
court jurisdiction over the goods, effects and credits of the 
defendant in the hands and possession of the trustee or gar- 
nishee.° 


1 Cooper v. Reynolds, 10 Wall. 308. at 317; Gardner v. Barker, 12 Mass. 36. 
2 Miller v. U. S., 11 Wall. 268, 297. 4 Ubi supra. 


8 Cooper v. Reynolds, 10 Wall. 308 5 Cooper v. Reynolds, 10 Wall. 308, 
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In the case of intangible property also, such as stocks in a 
railroad company, notice to a proper officer of the company is 
an act equivalent to a seizure.' In these cases, notice to the 
trustee, garnishee, or to the officer of the company has at least 
as great a tendency to impart notice of suit to the defendant as 
a seizure has. In the case of intangible property an actual seiz- 
ure is of course impossible. 

In addition to notice by seizure and publication the defendant 
is entitled to an opportunity to be heard; and if his appearance 
be stricken out by the court and his right to be heard denied, the 
judgment is void, and may be impeached in a collateral proceed- 
ing between the original owner and the purchaser at sheriff’s 
sale.2. Windsor v. McVeigh, involved the validity of a pro- 
ceeding in the name of the United States to confiscate land of a 
rebel, and the lower court denied the defendant’s right to be 
heard on the ground that he was ‘a resident within the city of 
Richmond, within the Confederate lines and a rebel.’’ 4 Mr. 
Justice Field, ¥ho delivered the opinion of the Supreme Court 
reversing the judgment below, used this scathing language: «A 
sentence of a court pronounced against a party without hearing 
him or giving him an opportunity to be heard, is not a judicial 
determination of his rights, and is not entitled to respect in any 
other tribunal. * * * It is difficult to speak of a decree 
thus rendered with moderation; it was in fact a mere arbitrary 
edict, clothed in the form of a judicial sentence.’’ ° 

22. Pennoyer v. Neff— Seizure at Commencement of Suit 
Required. — The court did not, in Cooper v. Reynolds, place 
any importance upon the fact that the land was levied upon at 
an early stage of the proceedings; but, on the contrary, said: 
‘* Whether the writ should have been issued simultaneously with 
the institution of the suit, or at some other stage of its progress, 
cannot be a question of jurisdiction.”” © Nor did the court ex- 


2 Windsor r. McVeigh, 93 U. S. 271, 


317; Miller v. U. S., 11 Wall. 268, 297; 


Gardner v. Barker, 12 Mass. 36. 279. 

1 Miller v. U. S., 11 Wall. 268, 297; 393 U. S. 274, 279. 
Alexandria v. Fairfax, 95 U. S. 774; 4 p. 276. 
Tyler v. Defrees, 11 Wall. 331. 5 pp. 277, 278. 


6 p. 320. 
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pressly state that one chief reason for requiring seizure, or some 
equivalent act, was to impart notice to the defendant, upon the 
theory that property is always in the possession of its owner in 
person or by agent, and that its seizure will therefore inform him 
of the pendency of the action. The later case of Pennoyer v. 
Neff,! however, speaks in clear and conclusive terms upon both 
of these points. In this case the land was not seized at the com- 
mencement of the proceedings, but was merely seized upon exe- 
cution after judgment. It was held that the seizure or equiva- 
lent act by which the property is subjected to the control of the 
court must be at the commencement of the proceedings, and if 
not made until after the judgment by default is rendered, the 
judgment itself is void.? Mr. Justice Field, in answer to the 
position that it was immaterial whether the property were brought 
under the control of the court at the commencement of the pro- 
ceedings, by levy of the writ of attachment, or after judgment, by 
the levy of the writ of execution, said: ‘* But the answer to this 
position has already been given in the statement, that the juris- 
diction of the court to inquire into and determine his [the de- 
fendant’s] obligation at all is only incidental to its jurisdiction 
over the property. Its jurisdiction in that respect cannot be 
made to depend upon facts to be ascertained after it has tried 
the cause and rendered the judgment. If the judgment be pre- 
viously void, it will not become valid by the subsequent discov- 
ery of property of the defendant, or by his subsequent acquisi- 
tion of it. The judgment if void when rendered will always 
remain void; it cannot occupy the doubtful position of being 
valid if property be found, and void if there be none. Even if 
the position assumed were contined to cases where the non-resi- 
dent defendant possessed property in the State at the commence- 
ment of the action, it would still make the validity of the 
proceedings and judgment depend upon the question whether, 
before the levy of the execution the defendant had or had not 
disposed of the property. If before the levy the property should 
be sold, then, according to this position, the judgment would not 
be binding. This doctrine would introduce a new element of 


195U.S.714. N. H. 228; Lovejoy v. Albee, 33 Me- 
2? See also Eaton v. Badger, 33 414. 
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uncertainty in judicial proceedings. The contrary is the law; 
the validity of every judgment depends upon the jurisdiction of 
the court before it is rendered, not upon what may occur subse- 
quently.”’ } 

If the statutes of the State purport to allow a valid judgment 
to be rendered in such a case they are unconstitutional, as being 
conbrary to ** due process of law.’’ 2 

It will be noticed that the sentence quoted from Cooper v. 
Reynolds was unnecessary to the decision of the case, because 
the land was subjected to the control of the court by the levy of 
the writ of attachment at an early stage of the proceedings; 
but even if it amounts to more than a dictum it is overruled by 
the later case of Pennoyer v. Neff. 

23. Notice to Defendant.—Upon the second point, that one 
reason for requiring a seizure or some equivalent act at the com- 
mencement of the proceedings is to notify the defendant and thus 
to afford him an opportunity to appear and defend, the case of 
Pennoyer v. Neff speaks also in langurge clear and unambiguous. 
The court, through Mr. Justice Field, said: ‘* Substituted service 
by publication, or in any other authorized form, may be sufficient 
to inform parties of the object of proceedings taken where prop- 
erty is once brought under the control of the court by seizure or 
some equivalent act. The law assumes that property is always 
in the possession of its owner, in person or by agent; and it pro- 
ceeds upon the theory that its seizure will inform him, not only 
that it is taken into the custody of the court, but that he must 
look to any proceedings authorized by law upon such seizure for 
its condemnation and sale.’’ * 

That the chief reason for requiring a seizure is to give the de- 
fendant notice of suit is further shown.by the exceptions to the 
general rule of seizure. In the exceptions relating to foreclosure 
of mortgages,‘ enforcement of liens,° and of specific performance 
of contracts * it has been directly decided that no seizure is neces- 


1 p. 728. 485; Schwinger v. Hickop, 53 N. Y. 
2 Pennoyer v. Neff, 95 U. S. 714, 280. 

733. 5 Oswald v. Kampmann, 28 Fed. 
8 p. 727. Rep. 36. 
* Palmer v. McCormick, 28 Fed. 6 Felch v. Hooper, 119 Mass. 52; 


Rep. 541; Battle v. Carter, 44 Texas, Hart v. Sansom, 110 U. S. 151, 155. 
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sary; because the defendant has adequate notice of suit by 
knowledge of the terms of his contract, and that his liability has 
become fixed by his own default; and therefore he has knowledge 
of facts which might reasonably and naturally lead him to expect 
suit in the place where the land lies. 

The cases relating to garnishment or trustee process, and in- 
tangible property also support the position that what is chiefly 
meant by an ** equivalent act’’ is an act equivalent to a seizure 
for the purpose of giving the defendant notice of suit; that is, an 
act having as strong and direct a tendency to give him notice of 
suit as has a seizure. 

The fact that such actions are local in their nature seems entitled 
to some weight in determining the question of adequate notice. 
As the defendant knows, not only that he is in default, but also 
the place where action must be brought, it is easy for him to as- 

certain whether or not a suit is pending against him. In transi- 
tory actions, on the other hand, the defendant has no such means 
of knowing the place where action will be brought. 


24. General Attachment. — Is a general attachment of all the 
~~ defendant’s right, title and interest in and to real estate situated 
within a specified county, an actual seizure or an equivalent act ? 
This is the form of attachment generally practiced in the New 
; England States, and may be made at the commencement of the 
: suit, without any affidavit by the plaintiff respecting the validity 
, or amount of his claim, or that the defendant’s residence or 
7 whereabouts are unknown to him. It is not necessary for the 
. attaching officer to be upon or even within view of the land, nor 


to describe it with certainty. It is only necessary for him to 
: note the fact of attachment upon the writ, and then to deposit 
the original writ, or a copy thereof, in the registry of deeds, or 
in the office of the clerk of the courts of such county.! 

25. Reasons for Requiring Seizure or Equivalent Act. — 


. There are two reasons for requiring seizure or some equivalent 

act: (1) To impart notice of suit to the defendant; and (2) to 
. bring the property under the control of the court.? Does a 
. general attachment accomplish either or both of these results? 
5 1 Mass. Pub. Sts., ch 161, secs 2 Supra, secs. 22-23. 


61-63; Taylor v. Mixter, 11 Pick. 341. 
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It seems not. It is too clear for argument that a general attach- 
ment is not a seizure. The only question is therefore whether 
it is an act equivalent to a seizure? 

(1.) Notice of Suit. — It may perhaps be urged that depositing 
the writ in the registry of deeds is an act equivalent to a seizure 
so far as imparting notice of suit to the defendant is concerned. 
This can only be true upon the assumption that there is a duty 
or obligation resting upon parties owning property within the 
State to examine the records at short intervals in order to ascer- 
tuin whether or not their property has been attached; but such 
assumption is clearly untenable and absurd. The registry laws 
being made for the protection of subsequent bona jide purchasers 
and attaching creditors, impose that duty indirectly upon them, 
but certainly do not impose that duty upon the owner himself. 
Would any lawyer contend that one who acquired his title to 
land by a deed duly executed and recorded in 1860 would be 
affected with constructive notice of a deed to another person 
executed and recorded in 1870? Certainly not. It would be 
putting the cart before the horse. It is the subsequent purchaser 
who is affected with notice, and not the prior purchaser. Yet 
to hold that the owner of land is affected with notice by record- 
ing the attachment amounts to the same thing as holding that 
the prior purchaser is affected with notice by recording the later 
deed. 

In the ordinary case of a general attachment, where the defend- 
ant is personally served or voluntarily appears, the attachment 
is wholly immaterial from a jurisdictional point of view. The 
court acquires jurisdiction of the defendant’s person by service 
or voluntary appearance; and jurisdiction of his person includes 
or draws after it jurisdiction of his property. The converse, 
however, is not true.! 

Such attachment is valid and effectual as against subsequent 
purchasers and attaching creditors; because the records give 
them notice; but it is believed that there is no case holding that 
such an attachment is effectual as against the defendant himself, 
for the purpose of conferring jurisdiction upon the court, where 


1 Gilman v. Gilman, 126 Mass. 26, 28. 
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the defendant was not personally served nor voluntarily appeared. 
In fact, the following cases tend to establish that such attach- 
ment is not an effectual attachment for that purpose.! In Pea- 
body v. Hamilton, and in Lawrence v. Smith, it was held that a 
nominal attachment of a chip is not an effectual attachment. 
Yet a nominal attachment indorsed upon the writ and returned 
into court has as strong a tendency to give the defendant notice 
of suit as has a general attachment made in the same way. In 
Graves v. Cushman, the court declined to hold that a general 
attachment was an * effectual attachment ’’ within the meaning 
of the statute, though it would have been a weighty reason in 
support of its decision. 

When the defendant is neither personally served nor volun- 
tarily appears the case becomes mainly a proceeding tn rem, 
and must conform to the requirements of such proceedings,? 
which include an actual seizure of the res at the commencement 
of the suit.* When land is attached an actual seizure is impos- 
sible from the nature of the case; but the analogy should be 
followed, and an actual levy of the writ of attachment should be 
made at the commencement of the action, just as a levy of the 
writ of execution is made at the termination of the action. This 
is certainly not requiring very much of the plaintiff, and it seems 
absolutely necessary to secure the constitutional rights of non- 
residents. It would also act as a wholesome restraint upon the 
bringing of suits for unjust claims, and as a safeguard against 
obtaining fraudulent judgments. The underlying principle of 
this whole subject is that the defendant must have notice of the 
proceedings in some way in order that the judgment may be 
valid against his property, and merely constructive notice is not 
sufficient. This view is supported by numerous cases, holding 
that publication alone is not sufficient to confer jurisdiction upon 
the court.‘ Publication is constructive notice merely. If this 


1 Peabody v. Hamilton, 106 Mass. 2 Cooper v. Reynolds, 10 Wall. 308. 
217, 222; Lawrence v. Smith, 5 Mass. 8’ Pennoyer v. Neff, 95 U. S. 714, 
362; Tilden v. Johnson, 6 Cush. 354; 728. 

Wilbur v. Ripley, 124 Mass. 468; ‘ Eaton v. Badger, 33 N. H. 228; 
Graves v. Cushman, 131 Mass. 359, Lovejoy v. Albee, 33 Me. 414; Windsor 
362; Ewer v. Coffin, 1 Cush. 23; Den- v. McVeigh, 93 U. S. 274. 

nis v. Sayles, 11 Met. 233, 236. 
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be true, it is astrong argument in favor of the view that a gen- 
eral attachment is insuflicient because records are conceded to 
be only constructive notice. Even where there are both publi- 
sation and a general attachment the notice is constructive merely. * 
It is obviously not actual notice; nor is it presumptive notice; 
because it is not founded upon facts known by the defendant. 

It is sometimes stated broadly that attachment upon mesne 
process depends upon and is governed by statute law; but this 
statement should be taken with the qualification to which all 
statute law is subject ; namely, that it does not contravene constitu- 
tional provisions. Therefore, if the mode of attachment indi- 
cated by the statute have the effect to deprive a person of his 
property without notice and an opportunity to be heard, the stat- 
ute is contrary to ‘+ due process of law”? and any attachment 
made under it is invalid. Statutes aliowing a general attachment 
of a non-resident’s real estate to be followed by a judgment 
against his property without personal service or voluntary ap- 
pearance, seem open to this objection. Upon the theory that 
property is always in the possession of its owner it is clear that 
its seizure will give him notice; and itis equally clear that a gen- 
eral attachment such as above described will not give him notice. 
It is well established that publication alone is not sufficient to 
affect a non-resident with notice;' and yet publication is more 
likely to give him notice than is a general attachment. 

26. (2.) ** Under the Control of the Court.’’— How is property 
brought under the control of the court? In the first place, it is 
very clear that its mere existence and situation within the terri- 
torial jurisdiction of the court are not suflicient to subject it to 
the control of the court.?, There must be some outward and visi- 
ble act done by the court through its proper officer to indicate 
its dominion and power over the property. In admiralty this 
act is an actual seizure of the ship by the marshal. But there is 
one act which necessarily precedes the seizure, namely, the find- 
ing of the ship. Soin proceedings quasi in rem in the com- 
mon my courts by attachment, which are in their ‘* essential 
1 Pennoyer v. Neff, 95 U.S. 714; 2 Eaton v. Badger, 33 N. H. 


Eastman v. Dearborn, 63 N. H. 364; Pennoyer v. Neff, 95 U. S. 714. 
Eliot v. McCormick, 144 Mass. 10. 
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nature ’’! proceedings in rem, the act of finding the defendant’s 
property is a necessary precedent act to that of seizure, or its 
equivalent. 

In Cooper v. Reynolds, the-court said: ‘* The court in such a 
suit cannot proceed, unless the officer finds some property of de- 
fendant on which to levy the writ of attachment. A return that 
none can be found is the end of the case, and deprives the court 
of further jurisdiction, though the publication may have been 
duly made and proven in court.”’ —- This passage is quoted with 
approval by Mr. Justice Field in Pennoyer v. Neff,? and in Free- 
man v. Alderson.* In Nye v. Liscomb,‘ Chief Justice Shaw said: 
* We think it very clear, that an ordinary action at common law 
will not lie in this Commonwealth against an inhabitant of an- 
other State, unless either his person or his property is found 
within the jurisdiction of the court.”’® Upon this point, pro- 
ceedings in rem, or quasi in rem, are analogous to criminal pro- 
ceedings, in which the individual accused is not subject to the 
control of the court until he has been found and arrested by the 
officer of the court. One might as well contend that an arrest 
can be made without finding the accused, asto contend that a seiz- 
ure, or equivalent act,can be made without finding the property. 

In a general attachment the officer neither finds, nor makes an 
attempt to find, the real estate of the defendant. Therefore a 
general attachment does not impart notice of suit, nor bring the 
property under the control of the court; and is not equivalent 
toa seizure. Asa general attachment is recorded it affords suf- 
ficient protection to the plaintiff and also to subsequent purchas- 
ers and attaching creditors, because the records give them notice. 
But it does not afford sufficient protection to the defendant who 
has not been personally served, or voluntarily appeared, for the 
reasons stated above. 

27. Jurisdiction must Appear Afirmatively.—Again it is 


1 Per Miller, J., in Cooper v. Rey- N.H. 228; U.S. wv. Bell Tel., 29 Fed. 
nolds, 10 Wall. 308. Rep. 17, 35; Lovejoy v. Albee, 33 Me. 
295 U.S. 714, 726. 414; Bank of Commerce v. Hunting- 
$119 U. S. 185, 189. ton, 129 Mass. 444, 447; Silloway v. 


4 21 Pick. 263, 265. Ins. Co., 8 Gray, 199; Eliot v. McCor- 
5 See also Railroad Co. v. Koontz, mick, 144 Mass. 10. 
104 U. S. 5, 11; Eaton v. Badger, 33 
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well settled that when the court proceeds, not in accordance with 
the general rules and principles of the common law, but by virtue 
of special authority conferred by statute, all the facts mecessary 
to jurisdiction must appear affirmatively upon the record, and the 
court will not presume any facts which do not so appear.!' Now, 
the right of attachment upon mesne process at the commencement 
of the action before personal service or an attempt at personal 
service, was unknown to the common law in ordinary cases, and 
is derived from express statute law.?- Therefore, when the jur- 
isdiction of the court depends upon the validity of the attach- 
ment (as it does in the case now under discussion), all the facts 
necessary to the validity of the attachment must affirmatively 
appear upon the record and cannot be presumed by the court. 
Does the officer’s return that he has attached all the defendant's 
right, title and interest in and to real estate in the county of 
Suffolk (for instance), show affirmatively that the attachment is 
valid and effectual? Does it show affirmatively an attachment of 
any of the defendant’s real estate in that county? Certainly 
not; and as matter of fact it frequently happens that the defend- 
ant has no real estate in the county. In this case it is clear that 
the attachment is not valid and effectual; and it seems equally 
clear that in no case of a general attachment does it affirmatively 
appear from the officer’s return that any property has been at- 
tached.‘ 

To constitute an effectual attachment for jurisdictional purposes 
there must be, not only some property of the defendant within 
the territorial jurisdiction of the court, but also a statement upon 
the record showing affirmatively that such property was found 
and attached, and was thus brought under the control of the 
court. As a fisherman casts his net upon the water in the hope 
of making a catch, so a plaintiff, in making a general attachment, 
casts his net upon the land; ® and the chances of success in one 
case are about as good as in the other. In neither case can it 


1 Ex parte Smith, 94 U. S. 455; 3 Ewer v. Coffin, 1 Cush. 23, 28. 
Robertson v. Case, 97 U. S. 646, 649; 4 Dennis v. Sayles, 11 Met. 233, 236, 
Grace v. Am. Cent. Ins. Co., 109 U. 237; Guild v. Richardson, 6 Pick. 364, 
S. 278, 283. 369. 

2 Bond v. Ward, 7 Mass. 123, 128; 5 Dennis v. Sayles, 11 Met. 283, 236, 


3 Blackstone’s Com. 280. 
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appear affirmatively and certainly beforehand that anything will 
be caught. 

Suppose there were a statute allowing in terms a general attach- 
ment of goods to be made in the same way as a general attachment 
of land, and that the plaintiff thought or suspected that the de- 
fendait had lost his needle in a haystack belonging to John Smith. 
Does a return that the officer has attached all the defendant's 
property in the haystack of John Smith show affirmatively that a 
valid and effectual attachment of the defendant’s property has 
been made for the purpose of giving jurisdiction? To maintain 
the affirmative of this proposition would be absurd; yet a general 
attachment of land seems on all fours with such a general attach- 
ment of goods. 

A general attachment merely creates a lien in favor of the 
plaintiff. It does not confer jurisdiction upon the court. 

It is very clear that a general attachment is not suflicient for 
all purposes. Thus, under a statute allowing a creditor to insti- 
tute proceedings in insolvency against a defendant whose goods 
or estate have been attached on mesne process, and who has not 
dissolved the attachment before a certain day, it was decided in 
Dennis v. Sayles,' that a general attachment was not sufficient to 
authorize a creditor to institute such proceedings. Mr. Justice 
Hubbard, who delivered the unanimous opinion of the court, 
said: ** To bring the case within the meaning and intent of the 
statute, and subject to its requisitions, the attachment must be of 
specific goods, or of real estate described, or of both, and must 
be the goods and estate of the debtor; and the judge of probate 
or master in chancery is not required to examine the records of 
the county, nor to inquire aliunde, as to the debtor's interest in 
the estate, in order to ascertain whether a possible attachment 
may prove to have been valid. If the return does not aver it 
distinctly the magistrate is not called upon to go beyond the re- 
turn.’’? 

28. Service on Agent or Attorney.— From the express decisions 
as well as the reasoning in those cases holding that service of 


1 11 Met. 233. See also Mass. Pub. 26; Silvermare v. Boutelle, 11 Gray, 
Sts., ch. 161, sec. 66; Owenv. Nevean, 217. 
128 Mass. 427; Howe v. Bishop, 3 Met. 2 pp. 236-237. 
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process upon a trustee in trustee process,! or upon an officer of a 
corporation in which the defendant is a stockholder,’ is an act 
equivalent to a seizure, it seems to follow that service of process 
upon an agent or attorney appointed by the defendant to take 
general charge of his real estate, is also an act equivalent to a 
seizure, and will authorize the court to render a valid judgment 
against such real estate, provided, of course, that it be allowed 
by local law. The tendency to impart actual notice of suit to the 
defendant is certainly greater in this case than in that of a levy 
of the writ of attachment upon the land, which was held suflicient 
in Cooper v. Reynolds.* In trustee process, however, no one 
would contend that a valid judgment could be rendered against 
the defendant’s property in the hands of the trustee without serv- 
ice of process upon the trustee, where the defendant was neither 
personally served, nor voluntarily appeared. Yet to allow a 
valid judgment to be rendered against the defendant’s real estate, 
attached merely by a general attachment, without a levy of the 
writ of attachment, or service upon the defendant's agent or 
attorney, amounts to the same thing as allowing a valid judgment 
to be rendered against the defendant’s goods, effects, or credits 
in the hands of the trustee, without service upon the trustee. 
Again, does an officer’s return that he has attached all the de- 
fendant’s goods, effects and credits in the hands and possession 
of John Smith, show affirmatively that an actual and effectual 
attachment of the defendant’s property has been made? Clearly 
not; for it frequently happens that the trustee has no funds and 
is discharged. By parity of reasoning it follows that an officer's 
return that he has attached all the defendant’s real estate in 
Suffolk county does not show affirmatively that an actual and 
effectual attachment has been made. Hence, unless some other 
part of. the record shows this fact affirmatively, it follows that 


1 Cooper v. Reynolds, 10 Wall. 308, 4 Lawrence v. Smith, 5 Mass. 362; 
317; Haggerty v. Ward, 25 Texas, 144; Martinv. Kittredge, 144 Mass. 13 note. 
Thompson v. Allen, 4 Stew & Porter Areturn thatthe officer had attached all 
(Ala.), 184, 190; Bissell v. Briggs, 9 the right and title of defendantina 
Mass. 462-468-469. parcel of land, was held not to show 

2 Miller v. U. S., 11 Wall. 268, 297; affirmativeiy that defendant had any 
Alexandria v. Fairfax, 95 U. S. 774. right and title to that land. Guild v. 
3 Supra. Richardson, 6 Pick. 364, 369, Wilde, J. 
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the court has no jurisdiction of the defendant’s property, and can 
render no valid judgment against it.! 

(b.) By Non-Resident Plaintiff. 

29. Proposition. — A non-resident plaintiff may constitution- 
ally obtain a valid judgment quasi in rem against the property 
of a non-resident defendant, if it be brought under the control 
of the court by seizure or equivalent act at the commencement 
of the proceedings, without personal service of process within 
the State, or voluntary appearance ; provided he proves that the 
defendant has actual knowledge of suit, but not otherwise. 

This proposition rests more upon principle than upon author- 
ity, and the reasons in support of it will now be stated. One of 
the chief reasons for allowing a resident plaintiff to recover such 
a judgment against the property of a non-resident defendant 
without proof of actual notice of suit by the defendant, is that 
the resident plaintiff owes allegiance to his State, in return for 
which the State owes him slightly more protection than to a 
non-resident.?, As a non-resident owes the State no allegiance, 
it follows that he is not entitled to this additional protection. 
On the other hand, it would be unjust to a non-resident creditor 
not to allow him to satisfy his claim out of the property of his 
non-resident debtor, after he had notified him of suit, and thereby 
afforded him an opportunity to appear and defend. 

When a non-resident knows that he has creditors and property 
in the same State he is in some degree affected with notice of 
suit; because he has knowledge of such facts as might reasonably 
lead him to expect a suit. But when a non-resident knows that 
he has no creditors within the State, where his property lies, it 
cannot fairly be said that he has knowledge of such facts as might 
reasonably lead him to expect a suit in that State. And the 
greater the distance between his creditors and his property, the 
less his reason to expect a suit. 

30. Necessary Restraint. —This restraint of proving actual 
notice seems to be absolutely necessary to prevent the grossest 


1 Ex parte Smith, 94 U. S, 455; Eaton v. Badger, 33 N. H. 228, 237-238; 
Robertson v. Cease, 97 U. S. 646, 649; Rowley v. Howard, 23 Cal. 401. 
Bond v. Ward, 7 Mass. 123, 128; Den- 2 See Pennoyer v. Neff, 95 U. S. 714 
nis v. Sayles, 11 Met. 233, 236, 237; at 723. 
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frauds and oppression. Without it a citizen of California could 
sue a person living in the same house with himself, in the courts 
of Massachusetts upon a pretended claim, and obtain a judgment 
by default, without any actual notice to the defendant, upon 
which his property in Massachusetts could be seized on execu- 
tion and sold at great loss.'. To be sure, the statutes of Massa- 
chusetts require the plaintiff in such case to give bond with 
sureties in favor of the defendant, ** with condition to repay the 
amount so recovered if the judgment is reversed,”’ * etc., before 
he takes out execution, and they also allow the defendant a 
remedy by writ of review or writ of error in certain cases.’ 

Although no execution can be taken out without giving bond, 
yet the judgment itself may be sued upon in the same State, and 
in such second suit the defendant will not be permitted to im- 
peach the validity of this judgment by plea and proof that it was 
rendered without jurisdiction over his person, or over his prop- 
erty, or over both. They do not, however, contain a provision 
which is very common in the statutes of other States, requiring 
the plaintiff in such case to file an affidavit stating the exact 
amount of his claim and its justness before he takes out an at- 
tachment of the defendant's property. 

Under the Massachusetts statutes a general attachment may be 
made and a judgment obtained without a particle of sworn proof 
respecting the validity or amount of the plaintiffs demand, or 
actual notice to the defendant; and that, too, when the record 
shows that the defendant was neither personally served with pro- 
cess, nor voluntarily appeared, and that both parties were non- 
residents.2 If that be ‘* due process of law,”’ it would be hard 
to imagine a case that would not be. It is an arbitrary decree, 
rendered by a court having no jurisdiction over the person, or 
over the property of the defendant. It is a judgment based en- 
tirely upon presumptions: the presumption that the plaintiff has 
a just cause of action; the presumption that he has stated the 


1 See Galpin v. Page, 3 Sawyer, 93, 379; Kittredge v. Martin, 141 Mass. 

111-112. 410. But see Eliot v. McCormick, 144 
2 Mass. Pub. Stats., chap. 164, Mass. 10. 

sec. 8. 5 McCormick v. Fiske, 138 Mass. 
3 Mass. Pub. Stats., chap. 187. 379. But see Eliot v. McCormick, 144 

* McCormick v. Fiske, 188 Mass. Mass. 10. 
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true amount of his claim in his declaration; the presumption that 
the court has jurisdiction over the defendant’s property, and the 
presumption that the court has jurisdiction over the defendant’s 
person. 

31. Involuntary Default. —The failure to recognize any dif- 
ference between the case of a voluntary default, after personal 
service or voluntary appearance, on the one hand, and the case 
of an involuntary default, without personal service or voluntary 
appearance, on the other hand, has led to much injustice and 
confusion. The difference is really fundamental, and goes to the 
very root of the constitutional question. The most essential ele- 
ments of ** due process of law ’’ are notice to the defendant, and 
an opportunity to be heard in defense. A judgment after vol- 
untary default possesses both of these elements; a judgment 
after involuntary default possesses neither of them. A judg- 
ment after voluntary default, therefore, secures both of these 
constitutional rights to the defendant; a judgment after involun- 
tary default secures neither of them.'! A judgment after volun- 
tary default may perhaps be rightly rendered without any sworn 
proof on the plaintiff ’s part, because the defendant's conduct 
amounts to an admission of the plaintiff ’s claim or demand and 
dispenses with proof. But a judgment after involuntary default 
does not amount to such an admission, because the defendant has 
had no opportunity to deny the plaintiff ’s claim or demand, and 
therefore the defendant’s conduct does not dispense with the 
necessity for sworn proof on the plaintiff ’s part. 

‘* Jurisdiction is the right to hear and determine; not to de- 
termine without hearing,’ ? says the Supreme Court. A judg- 
ment after involuntary default is rendered not only without 
hearing the defendant, but also without giving him an opportun- 
ity to be heard; and if the judgment be rendered without re- 
quiring any sworn proof on the part of the plaintiff, respecting 
the justness and amount of his claim or demand, it would be ‘a 
blot upon our jurisprudence and civilization,”’ to use a strong ex- 
pression, borrowed from the opinion of Mr. Justice Swayne.® 
1 See Harris v. Hardman, 14 How. 2 Mr. Justice Field in Windsor v. 


334 and cases cited at 338. McVeigh, 93 U. S. 274, 283-284. 
311 Wall. 267, 
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This reasoning applies as well to the case of a resident plaintiff 
as to that of a non-resident plaintiff. Both should be required 
to prove their case. 

32. Discrimination. — It will be observed that the doctrines 
herein maintained discriminate in favor of a resident plaintiff 
against a non-resident plaintiff, by permitting the former to ob- 
tain a valid judgment quasi in rem without proof of actual notice 
to the defendant, and not permitting the latter to do the same 
thing. It may therefore be objected that such discrimination is 
unconstitutional, on the ground that it is repugnant to that clause 
which declares that ** the citizens of each State shall be entitled 
to all the privileges and immunities of citizens in the several 
States.”?! The objection seems plausible at first view; but, 
upon the ground that the discrimination is not of sufficient mag- 
nitude, it is believed that it is not unconstitutional. There are 
several analogous cases. Thus in Chemung Canal Bank v. 
Lowery,’ the question was whether a statute of Wisconsin was 
unconstitutional, which provided in effect that ‘* when the de- 
fendant is out of the State the statute of limitations shall not run 
against the plaintiff, if the latter resides in the State, but shall, if 
he resides out of the State.’’ The court, while admitting that 
there was some discrimination, held that it was not an ‘* uncon- 
stitutional discrimination.’’ 

Divorce. —In divorce proceedings it seems that a State court 
may constitutionally grant a divorce to its own citizens without 
personal notice to the non-resident libelee, when it cannot do so 
in favor of a non-resident under similar circumstances. This 
practice is necessary in order to protect the rights of its own citi- 
zens, and though it discriminates in favor of residents as against 
non-residents, it seems to be not unconstitutional. The object 
of divorce proceedings is to determine the s/a/us of a resident 
plaintiff with respect to the person of a non-resident. The ob- 
ject of attachment proceedings is to determine the status of a 
resident plaintiff with respect to the property of a non-resident. 
If it be constitutional to discriminate in favor of a resident as 


1 Const. U.S., art. 4, sec. 2. 4 Pennoyer v. Neff, 95 U. S. 714, 
2 93 U.S. 72 (1876). 734, 735; Cooley’s Const. Lim. 405 
3 pp. 76-78. and cases cited. 
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against a non-resident plaintiff in divorce proceedings it is diffi- 
cult to see why it is not constitutional to do the same thing in 
attachment proceedings. 

Security for Costs. —That a non-resident has not the same 
free and unfettered right to sue that a resident has is further 
evinced by statutes requiring a non-resident plaintiff to furnish 
security for costs under circumstances in whicha resident plaint- 
iff is not required to furnish security for costs.!_ The constitu- 
tionality of these statutes, it is believed, has not been questioned. 
Yet they certainly discriminate to a small degree in favor of a 
resident as against a non-resident plaintiff. 

Intestacy. — ** In a case of intestacy, if the State where the 
property is has unsatisfiéd claims upon it for taxes, or if any of 
its citizens have demands against the estate, it may justly pro- 
vide that all such claims and demands shall be satisfied before the 
property will be handed over to an administrator for distribution 
at the forum of the domicile.’’ ? 

33. Notice— Admiralty and Common-Law Proceedings 
Distinguished. —It may perhaps be objected to this view that, 
inasmuch as in proceedings strictly in rem in the admiralty 
courts, the seizure of the thing followed by publication is suffi- 
cient notice to confer jurisdiction upon the court, that the same 
should hold true in proceedings quasi in rem in the common-law 
courts, whether the plaintiff be a resident or a non-resident. The 
answer to this objection seems to be that what is ‘‘ due process 
of law ’’ in admiralty proceedings is not necessarily ‘* due process 
of law ’’ in common law proceedings, and that a higher degree of 
notice is required in the latter than in the former. 

‘* Due process of law’’ in judicial proceedings means a course 
of legal proceedings in substantial accordance® with those rules 
and principles relating to the essential and fundamental principles 
of liberty and justice which were established in our systems of 
jurisprudence for the protection and enforcement of private rights 
at the time of the adoption of the constitution,‘ regard being had 


1 Mass. Pub. Sts., ch. 161, sec. 24. 516, 523, 536-7; Arrowsmith v. Har- 
2 Cooley’s Prin. Const. Law, 179, moning, 118 U.S. 194; Jones v. Rob- 

and cases cited. bins, 8 Gray, 329, 342-350. 

§ Hurtado v. California, 110 U. S. * Murray’s Lessee v. Hoboken, 18 
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to the particular system of jurisprudence or course of proceed- 
ings, in question.! 

In admiralty proceedings the distinguishing and characteristic 
feature is that the vessel or thing proceeded against itself is 
seized and impleaded as the defendant, and is judged and 
sentenced accordingly for an injury committed by it. If the 
vessel be sold under the decree of the court after seizure, publi- 
cation and proof of damage, the purchaser acquires a good title 
as against the original owner, though such owner were not in 
possession of the vessel at the time of the collision, either in 
person or by agent or servant, and was in no way to blame for 
it.” 

In common-law proceedings, on the qjher hand, a person is the 
defendant, and the object of the action is to make him liable for 
an injury done by him to the plaintiff. His property is reached 
only through his person, and then only to the extent of his title. 
‘** Tt is his title and not the property itself which is sold.”’* A 
decree in admiralty is binding only against one particular thing, 


or article of property. A judgment én personam in a common- 


law court is binding not only against the person, but also against 


all the property of the defendant. A judgment in personam 
entails a higher degree of severity upon the defendant, and 
therefore a higher degree of notice is required in common law 
than in admiralty proceedings. In the latter, at the time of the 
adoption of the constitution, no higher degree of notice was 
required than seizure and publication; but in the former at 
that time a higher degree of notice was required than seizure and 
publication, namely, personal service of process, or voluntary 
appearance. 


How. 272; Davidson v. New Orleans, 
96 U. S. 97; McMillan v. Anderson, 95 
U. S. 87; Lavin v. Savings Bank, 18 
Blatch. 1, 21, 35; Jones v. Robbins, 8 
Gray (Mass.), 329, 342-343; Powers v. 
Raymond, 137 Mass. 483, 485-486; 
Shirley v. Lunenburg, 11 Mass. 379, 
885; Cooley’s Const. Lim. 410, note 2, 
and cases cited; Crandall v. Jones, 6 
R. I. 144, 148; Backers v. Lebanon, 11 
N. H. 19, 26-27. 


1 Pennoyer v. Neff, 95 U. S. 714, 
733; Powers v. Raymond, 137 Mass. 
483, 485-486; Crandall v. James, 6 
R. I. 144, 148; Stilwell v. Kellogg, 14 
Wis. 461; Tabor v. Cook, 15 Mich. 322, 
825. 

2 Ticonderoga, Swabey, 215, 217. 

3 The Moses Taylor, 4 Wall. 411, 
427. 
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In an admiralty suit the direct and primary object is the thing. 
In a common-law action the direct and primary object is, the 
person. Therefore the necessity for notice to the owner of the 
thing in the former case is not so strong as the necessity for 
notice to the person in the latter case. The common-law courts 
in proceedings quasi in rem have borrowed some rules and prin- 
ciples of the admiralty courts, and have applied them to their 
own procedure so far as the nature of their organization would 
allow, but not to the extent of making the thing instead of the 
person the direct and primary object of the action. To do that 
would be to abolish the fundamental difference between the two 
systems.'. The rules and principles which govern proceedings 
quasi in rem in common-law courts are partly those of the com- 
mon law, with some borrowed from the admiralty. In other 
words, proceedings quasi in rem by attachment in the common- 
law courts, though mainly in rem are not wholly in rem, but are 
partly in personam. Hence a higher degree of notice is required 
in proceedings quasi in rem in the common-law courts than in 
proceedings strictly én rem in the admiralty courts. 

34. Difference between Resident and Non-Resident Plaintiff’. — 
As before stated a non-resident defendant has more notice of 
suit when the plaintiff is a resident than when he is a non-resi- 
dent; because he knows, or must be presumed to know, that he 
has property and a person having a cause of action against him 
in the same State, which is not true in the case of a non-resident 
plaintiff. The question, however, is not merely one of notice, 
but of ** due process of law; ’’ or, more accurately, whether or 
not the State has deprived a person of property without due 
process of law. If the State has not done so, the judgment is 
valid.? The question therefore depends to some extent upon the 
relative rights and duties of the State and the parties to the suit. 
The State owes slightly more protection to its own citizens, in 
return for their allegiance, than it does to citizens of other States 
or countries, who owe the State no allegiance, and it is therefore 
justified in using slightly harsher measures to enforce the de- 
mands of its own citizens than to enforce those of non-residents 


1 Malck Adhel, 2 How. 210, 234; 2 Arrowsmith v. Harmoning, 118 U. 
Holmes’ Com. Law, 28-29. S. 194. 
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or aliens.'' With respect to its own citizens a State stands in a 
relation analogous to that of parent and child; and, as in the 
latter relation a parent is justified in using harsher measures to 
protect his own child than another’s child, so in the former rela- 
tion, a State is justified in similar conduct. 

35, Exceptions. — The exceptions to the general rule requiring 
seizure or equivalent act at the commencement of the proceed- 
ings, when there is no personal service or voluntary appearance, 
will now be considered. It may be stated at the outset that there 
is no distinction made between resident and non-resident plaint- 
iffs,? with regard to the exceptions ; because in the most impor- 
tant of them the defendant is affected with notice of suit, by 
having knowledge of facts which might reasonably lead him to 
expect suit, and the others depend upon different principles. 

Exception 1. Liens. — When the defendant has by express 
contract created a lien against certain specific property, as by 
mortgage, or vendor’s lien for unpaid purchase-money, or by 
contract to convey at a specified time ; — in these cases no seizure 
or equivalent act is necessary in order to obtain a valid judgment 
against such property upon substituted service and without proof 
of actual notice. On this point the recent case of Oswald v. 
Kampman,* decided in the United States Circuit Court for the 
Western District of Texas, on June 28, 1886, is an instructive 
and well considered decision. The action was trespass to try 
title toland, and the material facts were as follows: Plaintiff’s 
vendor acquired the land in question by a ‘* contract and deed” 
combined on one paper, by the terms of which he was to pay 20 
per cent in cash, and the balance at the expiration of fifty years. 
The interest on thedeferred payment was to be paid semi-annually, 
and, in case of default in the payment of the interest as it ac- 
crued, then the deferred payment of the principal, and all of the 
accrued interest, wasto become due. Default having been made, 
judgment foreclosing the vendor’s lien was entered against the 
plaintiff’s vendor, who was a non-resident and served only by 
publication. There was no seizure of the land by levy of writ 
of attachment, or otherwise; and it was sold on execution to 


1 Sec. 32, supra, and cases cited; also 2 Battle v. Carter, 44 Texas, 485. 
Pennoyer v. Neff, 95 U.S. 714 at 723. 8 28 Fed. Rep. 36. 
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defendant’s vendor. Held, that the object of the suit being to 
foreclose a lien, no actual seizure of the land was necessary to 
confer jurisdiction upon the court. Judgment for the defendant. 

Turner, J., said: ‘*In this case the plaintiff left the State 
knowing that this property was liable to be sold to pay this debt, 
und knowing, also, that the title under which she claimed made 
provisions on its face for the institution of suit to foreclose the 
lien.’’? The general rule as announced in Cooper v. Reynolds 
and Pennoyer v. Neff, is clearly recognized, and the case is 
decided on the ground that it is one of the exceptions men- 
tioned in those two cases.” 

36. Mortgage.—The case of Palmer v. MecCormick,* was a 
bill in equity to redeem a mortgage of land, and to set aside the 
foreclosure. Shiras, J., said: ** Unless the court had the power 
to render such a decree [of foreclosure] upon a service by pub- 
lication, made in accordance with the provisions of the statute, it 
would be impossible to foreclose a mortgage given upon realty in 
this State by a non-resident, unless the mortgagor chose to enter 
a voluntary appearance, or permitted service to be made upon him 
within the State. By the execution of the mortgage the com- 
plainant herein voluntarily created a lien upon the realty, and 
agreed that, if the debt secured by the mortgage was not paid 
when due, then the realty described might be sold in discharge 
of the indebtedness. * * * In the case now under consider- 
ation it is not sought to bind the mortgagor by a personal judg- 
ment. All that is sought is to enforce the agreement of the 
party by a decree providing for the sale of the mortgaged prop- 
erty, and the decree is not personal, but in rem. In such cases 
statutes authorizing service by publication, when personal service 
cannot be had, are not unconstitutional, and decrees rendered 
upon such service will bind the property within the jurisdiction 
of the court.’’ 

Upon this point see also Battle v. Carter,’ Schwinger v. 


‘Hickok,® Lawrence v. Fellows,’ 2 Jones’ Mort.® 


1p. 38. 5 44 Texas, 485. 

2 95 U.S. 714, 727; 10 Wall. 308, 317. 6 53 N. Y. 280. 

3 28 Fed. Rep. 541. * Walker (Mich.), 468. 

4 Pennoyer v. Neff, 95 U. S. 714, ® (2nd. ed.) sec. 1716. 
pp. 542, 543. 
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37. Bill for Specific Performance. —In the case of a bill in 
equity to enforce the specific performance of a written contract 
to convey land, the intervention of a trustee, appointed by the 
court for the purpose of executing the conveyance on behalf of 
the absent defendant, is necessary; but, with this exception, the 
case involves the same principles as the preceding cases, and is 
decided in accord with them.! 

38. Exception 2. Partition— Exception 3. Eminent Do- 
main, — With respect to these two exceptions, see the cases of 
Pennoyer v. Neff,? Hall v. Law,’ and Freeman v. Alderson.‘ 

39. Conclusion. —Tosummarize the results of the discussion : — 
The essence of all due process of law is adequate notice to the 
defendant of the pendency of the proceedings. The degree re- 
quired to constitute adequate notice varies directly with the de- 
gree of severity entailed upon the defendant by the judgment or 
decree. At one extreme are courts of equity which act wholly 
in personam and entail the highest degree of severity upon the 
defendant. They therefore require the highest degree of no- 
tice, namely, personal service of process upon the defendant 
within the territorial limits of the State by a duly authorized 
officer of the court, or the defendant’s voluntary and general ap- 
pearance in the action. At the other extreme are courts of 
admiralty, which act wholly in rem, and entail the lowest degree 
of severity upon the defendant. They therefore require only 
the lowest degree of notice, namely, seizure of the res and pub- 
lication. Intermediate between these two extremes stand the 
common law courts when acting quasi in rem by attachment, and 
the degree of notice required is intermediate between the highest 
and lowest degrees of notice, namely, presumptive notice, in 
addition to seizure and publication, when the plaintiff is a resi- 
dent of the State in which suit is brought; and, when both parties 
are non-residents, actual notice, shown by proof, but not neces- 
sarily by personal service within the State or voluntary appear- 
ance, in addition to seizure and publication. 


1 Felch v. Hooper, 119 Mass. 52; 295 U. S. 714 at 727. 
Hart v. Sansom, 110 U.S. 151, 155, and 3102 U. S. 461. 
cases cited; Pennoyer v. Neff, 95 U. 41190U. S. 185. 
S. 714, 727. 
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When common-law courts act in personam they require the 
same degree of notice that the equity courts require. 

When the aid of the court is invoked for the purpose of fore-. 
closing a mortgage, enforcing a lien, or specific performance, 
publication and proof that the defendant executed the contract 
creating the liability which had become fixed before action 
brought, is adequate notice, without seizure or proof of actual 
notice, whether the, plaintiff be a resident or a non-resident of 
the State. 

The rule in its most general form, which includes the excep- 
tions as well as the main propositions herein discussed, may be 
stated thus: A judgment rendered without adequate notice to 
the defendant is without due process of law, and is void. 


ConkaD RENO. 
Boston, July, 1887, 
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CASES AND TREATISES. 


The readers of the Amertcan Law Review cannot fail to have 
been interested by Mr. Bishop’s address on ** The Common Law 
as a System of Reasoning.’’ The word ‘ jurist’’ has become 
such a piece of newspaper slang, as meaning any one connected 
with the law, that I own to a dislike for the word. But, using 
it, as Mr. Bishop uses it, in its proper sense, I am in hearty 
sympathy with the main theme of his discourse, that the law 
stands in need of jurists and not of codifiers. 

Mr. Bishop says a few words about the Harvard Law School; 
they are kind words, and as to what he disapproves, he speaks 
in a tone rather of regret than of blame. I think his disap- 
proval rests somewhat upon a misunderstanding, and that I for 
one, do not differ from him so much as he may suppose. Ido 
not, however, want to enter upon any formal exposition or de- 
fense of the methods of instruction in the Cambridge Law School, 
but to take advantage of the opportunity offered by Mr. Bishop's 
address to make some desultory remarks on the comparative im- 
portance of judicial decisions and of systematic treatises, first in 
the development of the law, and secondly, in legal education. 


I. The primary function of a judge is to determine disputes. 
This function he could discharge by ordering judgment for the 
one party or the other without giving any reasons. Such was the 
practice of the Court of Delegates which sat in England as the 
appellate tribunal from the Admiralty and Ecclesiastical Courts. 
But in the common law the judges have had a secondary func- 
tion. The higher courts have always deemed it their duty not 
merely to decide, but to announce publicly the grounds of their 
decision. A court of final jurisdiction, which should at the pres- 
ent day, in a case involving important questiqns of law, fail to 
give the reasons for its decision would be regarded as guilty of 
a gross dereliction of duty. The judges, therefore, in common- 
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law countries have been not simply magistrates but jurists, and 
have furnished to the profession and the community, the princi- 
ples of law as well as judgments in particular cases. A princi- 
ple would be laid down in one case very imperfectly, another 
ease would extend it in one direction, a third restrict it in an- 
other, a fourth modify it, and while there has been no expecta- 
tion that the judges would deliver essays on the law, it has 
always been deemed proper and right that they should state the 
principle as extended, restricted or modified, in accordance with 
which they decided the case before them. 

And it is owing to the fact that the judges have thus supplied 
us with legal doctrines, that there has been felt no more need for 
treatises. Had the judges given no opinions, legal writers would 
have played as conspicuous a part in the common law as they 
have done on the continent of Europe. 

Whether it be an advantage or not, the fact is clear that, in the 
common law, legal treatises, as a class, have occupied, in the 
opinion of the profession, a position distinctly inferior to that 
filled by decisions of the courts. There are exceptions, but 
taken as a class, the proposition will not be disputed. 

Why has this been so? Is there reason to expect a change in 
the future? 

1. Judicial decisions have played a larger part in the devel- 
opment of the law than legal treatises, because in the first place 
judges as a class are superior in learning and ability to text- 
writers as a class, and, what is more, they have a visible sign of 
superiority. 

Of course there is a measure of truth in the remarks so often 
heard that, taking the country at large, the small salaries and 
uncertain tenure of the judges, and the enormous prizes in the 
way of wealth and influence that fall to the successful attorneys 
of corporations, have lessened the attractions of judicial oftice, 
and that the leading lawyers in a State will not accept even the 
highest judicial positions. But, adopting this view even in the 
most exaggerated form in which it is ever stated, and assuming 
also, which may be well doubted, that the most successful coun- 
sel is always the fittest man to administer and form the law, still 
no one will deny that the judges of the highest courts through- 
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out the country, come, with rare exceptions, from at least * the 
upper middle class’’ of the profession, and, as a body, are dis- 
tinctly above the average in intelligence and learning. Can this 
be said of text-writers as a body? 

I yield to no one in respect for the learned and able books 
that the American bar has produced and is producing. They 
are many, but the worthless ones are more, and they weigh down 
the class. That a man is a judge is at any rate some evidence 
that he is a good lawyer; that he has written a law book is no 
evidence at all. 

But supposing text-writers were a picked body of men like 
judges, and that no one was allowed to publish a law book 
unless he had been chosen for that purpose, there is yet some- 
thing which gives a judge a great advantage over a text-writer, 
an advantage of which it may be said that the more a man 
watches the processes of his own mind or those of others, the 
more weight he is disposed to lay on it, I mean the circum- 
stances under which questions are presented to a judge for de- 
cision. The judge hears, is forced to hear, both sides of each 
question argued, and argued by men who are urged by the desire 
of professional reputation and emolument to bring forth every- 
thing that ingenuity and research can suggest to bear on the matter. 
The text-writer has no such assistance. But more than this, while 
the faculty of large generalization is perhaps the noblest of human 
reason, the power of sound generalization is perhaps the rarest. 
To keep close to facts in laying down principles, to resist the 
constant (often unconscious) temptation to overlook the limi- 
tations and qualifications of a doctrine, which render its exact 
statement a most difficult and laborious task, but the absence of 
which makes it often false or at best a useless platitude, is a 
quality given to few who deal with moral and legal subjects. I 
do not mean that judges are free from this common weakness 
of humanity, far from it, but the facts in the case are a constant 
aid and warning. The judge has his facts given tohim. The 
text-writer makes his own typical cases, and the temptation to 
make them such as render easy the deduction of general doctrines 
is well nigh irresistible. 

As to the comparative fair-mindedness of the judge and the 
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jurist, there is something to be said on either side. Cases present 
themselves to the legal writer in a more impersonal manner. 
The parties are mere names to him. But, on the other hand, the 
useful conventionalties of a judge’s position and of the judicial 
style, as well as the rapid succession of different questions which 
pass before him, indispose him from identifying himself person- 
ally with a pet theory, and brooding over it until it becomes dis- 
torted into an altogether undue importance, a tendency to which 
the solitary student or writer is in danger of yielding. Compare 
the general tone of our courts in dealing with the opinions of 
other tribunals, and that of the German jurists, who, as has been 
said, seem to write mainly for the purpose of refuting and re- 
viling each other, and one will be inclined to believe the atmos- 
phere of a court room quite as favorable to unbiased considera- 
tion of legal questions as that of the study. 

One thing more, judges as a class, have brought to their tasks 
higher conscientiousness. The knowledge that a decision will 
have direct consequences, often of the most serious charac- 
ter, to actual human beings is a tremendous sanction for render- 
ing right judgment. It is true that a feeling of the consequences 
sometimes unduly deflects the decision of a court; but ina vastly 
greater number of cases it furnishes a motive for just judgment 
which the most light minded man must feel. There is no such 
direct and impressive presence before the legal writer; the care- 
less statement, the hasty conclusion, the unverified authority are 
apt to sit too lightly on the consciences of the writers of text- 
books. They may work much mischief, but the mischief is re- 
mote and unseen. Mr. Bishop is in this respect an example to 
his brethren. He fully believes in the dignity and seriousness 
of his work. No lasting work in jurisprudence will be done by 
one who does not believe in its seriousness and dignity. 

These are some of the reasons which account for the predilec- 
tion of common lawyers for judicial decisions. 

2. And yet legal treatises, I confidently believe, are destined 
to play a much more important part in the law than they have 
hitherto done. 1 will give but one, though I think the main, rea- 
son for this belief, and that is that the amount of the law is so 
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enormously increased that its details cannot be known by any 
one man. Take miracles of legal learning like Lord Coke and 
Sergeant Williams, the amount of knowledge possessed by them 
would be slight compared to that of the judges of to-day, if the 
latter were as familiar with the law of to-day as those men were 
with the law of their time. But the thing is impossible. Of 
course, the fundamental principles of the law have not increased 
in proportion with the multitude of decisions, and those princi- 
ples have become more firmly settled; and moreover some 
branches of the law have dropped off or been cut away. But 
the development of detail has been very great, and no judge can 
afford to overlook that development. It is of the very genius of 
the common law, that in the development of detail, original 
principles are constantly being rectified. The knowledge of the 
fundamental laws of nature has been astonishingly simplified of 
late years, and yet the thorough study of a few of them is 
quite enough work for one man. As no one, at the present day, 
is thoroughly accomplished in all branches of chemistry, physics 
and natural history at the same time, so it cannot be expected 
that a judge or counsel can have a ready and profound knowl- 
edge of all the principles and analogies which make up the body of 
law atthe present day. Doubtless legal learning, like all learning, 
may be too much specialized, but it has reached a growth where 
a high degree of specialization is desirable, and where particular 
legal topics wili be best treated by men who have devoted, if not 
their lives, at any rate long continuous time and thought to them. 
Indeed some of the most faithful and promising methods for the 
sound development of the law, such as thorough historical re- 
search, are possible only to long and continuous time and thought. 

The need of able, fair-minded, conscientious, thorough jurists 
will therefore be more felt, and, as Mr. Bishop truly says, when 
the need is felt, there will be no difficulty in supplying the de- 
mand. 


II. But although legal treatises are of growing importance in 
the development of the law, it does not follow that they are the 
best means of legal instruction. 
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There are two things to be acquired in a legal education. First. 
The knowledge of a certain number of facts. « Secondly. The 
habit of correct reasoning on legal questions, with a ready and 
accurate perception of legal analogies, and the second is much 
more important than the first. 

The best material for legal education would undoubtedly be 
real cases, and the fact that a student in a lawyer’s office has 
real cases to deal with, is some compensation, though a very in- 
adequate one, for the unsystematic instruction and the consequent 
frightful waste of time which is usually the lot of a student in 
an office. But as students cannot have a series of real cases fol- 
lowing in orderly sequence to be decided solely for their edifica- 
tion, the next best thing is to give them an orderly sequence of 
cases that have been decided. 

And: I want here to dispose of one or two objections that have 
been made to the system of instruction by cases which are really 
irrelevant. 

It is not a system which will work itself, but neither will any 
other system. I must, however, in frankness admit that, given 
a drone for a teacher and a dunce for a student, the study of 
cases would not be the surest mode to get into the bar. Prob- 
ably a catechism made up out of Kent or Blackstone would be 
found the most efficacious. Though there is no mystery about 
the use of cases, it does need a fairly moderate amount of intel- 
ligence. I ought also to say that the employment of the ‘case 
system ’’ involves a certain amount of time; and although law is, 
I think, most solidly and permanently acquired in that way, I 
doubt if it’ could be used with its full effect in a course of less 
than two years. The course necessary for a degree at Cam- 
bridge is three years. 

Most of the criticism that has been raised by the study of 
cases in the Harvard Law School has been really aimed at the 
subjects which have been selected for study. The law of the 
settlement of paupers would not be a judicious topic to take as 
a subject for an elementary course of instruction, but, if it was 
to be taught, a series of cases might be found, and I believe 
would be found, the best method of doing so. Whether the 
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topics that my learned colleagues and myself have selected as 
the most fundamental and best suited for instruction have always 
been judiciously chosen, is a question the discussion of which 
here would be entirely out of place. To determine wisely the 
proper subjects for a course of legal instruction is not easy, it is 
a matter upon which opinions may well differ, and I have no dis- 
position to quarrel with criticisms that may have been directed 
against our scheme, as at times made up, but they have had this 
unfortunate result, that the method has shared in a disapproval 
whose only real object was the choice of subjects for the appli- 
cation of the method. 

One other misunderstanding has arisen from a mere verbal 
similarity. ** 1 do not believe in case lawyers,’ it has been said 
to me more than once, as if that were a knock-down argument 
against the method of study by cases. By a * case lawyer,’’ I 
suppose, is generally meant a lawyer who has a great memory 
for the particular circumstances of cases, but who is unable to 
extract the underlying principles. But the ‘‘ case system ’’ has 
no tendency to produce lawyers of this type. It makes no effort 
and holds out no inducement for the student to charge his mem- 
ory with the names or the facts of particular cases. It uses the 
cases merely as material from which the student may learn to 
extract the underlying principles. 

I have used the expression ** case system,’’ but I do not like 
it, for it suggests a hide-bound and stereotyped mode of instruc- 
tion. Nothing can be further from the truth. No scheme of 
teaching affords a greater scope for individuality. To Professor 
Langdell belongs the credit of introducing the method at Cam- 
bridge, but the styles of teaching of the different professors are 
us unlike as possible. We agree only in making cases, not text- 
books, the basis of instruction. 

I should be sorry indeed if anything I might say should seem 
to disparage the former mode of instruction in the Harvard Law 
School. If the tone of the schooi has been raised, it is due more 
to the three series of severe annual examinations required for a 
degree than to any change in the mode of study. And I am far 
from thinking that the method of case study as practiced at 
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Cambridge is the final word on legal education. The improve- 
ment in the art of education during the last quarter of a century, 
has been great. I do not believe that improvement has come to 
anend. All I contend is that the method of study by cases is 
the best form of legal education that has yet been discovered. 

It is the best because it is most in accordance with the consti- 
tution of the human mind; because the only way to learn how 
to do a thing is to do it. No man ever learned to dance or to 
swim by reading treatises upon saltation or natation. No man 
ever learned chemistry except by retort and crucible. No man 
ever learned mathematics without paper and pencil. 

Legal treatises have their value, to the judge, to the practicing 
lawyer, and tothe student. It is well to have the intelligence and 
the industry of able men extract and develop the principles of 
the law in systematic treatises, as it is well to have the intelli- 
gence and industry of able men extract and develop in systematic 
treatises the principles of chemistry or mathematics. 

But although an important object of education is to tell the 
student what others have found out, a more important object is 
to teach him to find things for himself. 

The greatest teacher the world has ever known was fond of 
comparing himself to a midwife. His task, he said, was to aid 
the scholar to bring forth his own ideas. He, to-day, will be 
the most successful teacher who can best exercise this obstetri- 
cal function. And in law no better way has yet been de- 
vised to make the student work for himself than to give him a 
series of cases on a topic and compel him to discover the prin- 
ciples which they have settled and the process by which they have 
been evolved. A young man thus trained not only learns the 
common law, but he isimbued with its historical and progressive 
spirit. If one does not believe in the methods of thought and 
reasoning in the common law he had best keep his son away from 
Cambridge, but if one shares the views which Mr. Bishop so vig- 
orously supports we can assure him that there is no such way to 
form a devoted and enthusiastic common lawyer as the study of 
cases. 


In academic teaching, the study of cases is particularly valuable 
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on account of its thoroughly practical character. If the cases 
are well selected, the student is being held close to real life all 
the time. 

In the matter of exciting interest and fixing in the memory 
the advantage is all on the side of the study of cases. ‘To keep 
the attention fastened and every power of the mind awake when 
reading continuously a book so severely abstract as a treatise on 
law, is a very difficult task. To retain the contents in the mem- 
ory is still more difficult. I know it was so for me. I believe 
most students who have been brought up on text-books will say 
it has been so for them. The case gives form and substance to 
legal doctrine, it arrests the attention, it calls forth the reasoning 
powers, it implants in the memory. the principles involved. 

Treatises have their place in legal education. In criminal law, 
for instance, the student who should avoid consulting, or the in- 
structor who should dissuade a student from consulting Mr. 
Bishop’s books, would in my judgment do a very foolish thing. ' 
When from the cases the student has gained a vivid sense of what 


the difficulties of a subject are, he will be eager to turn, and he 
will turn with profit to find out what able and learned jurists have 
said on them, and to classify and systematize his knowledge. 
Their words will fall on a prepared soil, and will stay in his 


memory. But to begin with the text-books is to begin at the 
wrong end. 


J. C. Gray. 


CAMBRIDGE, Mass. 
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NOTES. 


Ovr Livety Contemporary, THE ALBANY Law JOURNAL, quotes out 
remarks in the last number of the Review in regard to the inferior 
courts of New York, called out by the announcement of the publication 
of anew set of reports of those courts. The editor of the Journal 
seems not to be well pleased with our statement that ‘‘ it would have 
been a God-send to the profession outside of the State of New York, 
if the reports of Barbour, Howard, Abbott, Lansing and Hun had 
never been inflicted upon them ;’’ and a further statement that ‘‘ life is 
too short to winnow the wheat from the abominable chaff.’’ He ac- 
knowledges, however, that ‘‘ there is a grain — a large grain — of truth in 
it however. But the truth is applicable to past times, chiefly, and 
must not be received in regard to present times without considerable 
allowance. In past times, when the code of procedure was new, and 
an untried experiment, resisted tooth and nail by the old barnacle-lov- 
ing lawyers, there was a vast amount of construction, necessary or un- 
necessary, which was reported in Howard and Abbott. During the 
same period, when there were eight independent Supreme Court judi- 
cial districts in the State, there was a vast amount of contradictory and 
confusing adjudication, which is reported in Barbour.’’ He thinks 
that the present reports of the inferior courts of New York contain a 
great deal of good law; and carried away with his enthusiasm, or local 
patriotism, he becomes in some sense personal and declares that ‘‘ the 
reports of the inferior courts of New York city have always contained 
and still contain a body of law of more importance than can be attri- 
buted to the jurisprudence of the whole State of Missouri, or that of 
many other large States,— we are inclined to think that the reports of 
Barbour, Lansing and Hun will compare very favorably for example, 
with those of the St. Louis Court of Appeals, or even those of the Mis- 
souri Supreme Court. The same may be said of the average of the 
judges of this State for the last forty years when compared with those 
of Missouri or any other State.”’ 

It is not for us to discuss those comparisons. If the Journal finds 
satisfaction in them, we are glad of it. Some of the reports of the 
New York courts above referred to are the only American reports, so 
far as we have heard, that judges of a Supreme Court have ever re- 
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fused to allow counsel to cite or read from. A code of procedure 
which requires whole series of reports for cases arising upon questions 
of practice, is too cumbersome, complicated, and ill-constructed for or- 
dinary mortals, and is not by that circumstance recommended to adop- 
tion elsewhere. ‘The suspicion is abroad that the profession in New 
York is largely occupied, even at the present time, over questions of code 
practice and pleading and finds in these a good share of its profits. 
Such questions as the cases in those reports are occupied with are 
never heard of in some States that have no code to brag about, such as 
the New England States; or evenin some of the Western States which 
have improved upon the complicated system of procedure of New 
York. 

Our brother of the Journal is also stirred up by our remarks in an- 
other place in the last Review about elective judges. He says that 
‘** with two exceptions there is not a judge in all England who van write 
as well as any judge in our Court of Appeals.’’ We heartily congratu- 
late our brother and all the people of New York. ‘ Our judges’’ he 
adds, ‘‘are independent and take no part nor interest in politics.’ 
Again, congratulations. Doubtless we have been misinformed about 
the doings of judges who have sought the votes of the dear people for 
re-election. And yet he says: ‘‘ It must be admitted that the one weak 
spot in our system is the subjecting of judicial candidates to large 
assessments for party purposes. It should be indictable for a candidate 
for the bench, and impeachable for a judge, to contribute a single dol- 
lar to any party purpose. But if anybody believes that a judge is 
appointed without the expenditure of money he is too innocent for this 
world.’’ No doubt the system of selecting judges by popular vote is 
a beautiful one —- for the politicians. The people know so well what 
lawyers will make good judges; and they never choose those who are 
mere politicians! Behold, on the other hand, the direful result of the 
system of appointing judges. We have already seen how inferior the 
judges of England are as compared with those of New York. If that 
is not enough look at the result of this system, ‘* which is inconsistent 
with all our institutions,’’ during the hundred years it has been prac- 
ticed under the constitution of the United States; or look at the result 
of this system in the hundred years of executive appointments of 
judges in the State of Massachusetts under the constitution of that 
State. Behold the inferiority of appointed judges to the judges chosen 
by the people! How sad to think that in the State of Massachusetts, 
no politician and no party ever made a single dollar out of the 
judicial appointments in that State for a hundred years. 
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Tue First Meetine or THe NationaL Bar Association was held at 
Cleveland August 8 and 9. There were present one hundred and eight 
delegates, of whom sixty-one were from cities and towns in Ohio and 
forty-seven from other States, Arkansas, Illinois, Missouri, Nevada, 
Pennsylvania, Virginia, West Virginia and the District of Columbia being 
represented. The proceedings opened with an address by the president 
of the association, James O. Broadhead, of Missouri, which was chiefly 
devoted to refuting the heresy promulgated by the governor of Ohio in 
his inaugural address, to the effect that the Supreme Court of the State 
had no power to declare an act of the lggislature unconstitutional; and 
the refutation of this heresy was complete. 

The president devoted a few words to stating the objects of the as- 
sociation. ‘* The movement was inaugurated by the bar association of 
the District of Columbia. It was intended, as I am informed, to aid, 
not to antagonize, any other organization or any other movement having 
for its object the advancement of the science of law. Cognizant of the 
fact that there were in existence State and local bar associations in many 
of the States, and believing that the most practical and feasible way of 
accomplishing any needed reform would be through those local associa- 
tions, especially on the subject of uniformity of legislation in the differ- 
ent States on matters where uniformity was desired, and which indeed 
seems to have been the main object of the movement, they proposed to 
form a national body, composed of delegates of the different bar asso- 
ciations, each three delegates representing fifty members of the associa- 
tion, and to encourage the formation of other similar local bar associations 
so as to form a purely representative body of men authorized to act 
temporarily for the local associations upon such questions as may come 
before it, and so as to give the sanction of all bar associations repre- 
sented to any final action that might be taken by the national represen. 
tative body. There is no such thing as a permanent membership; when 
the term of office of each delegate expires he ceases to be a member, 
but may of course be re-elected by his local association; the continued 
existence of this body depends altogether upon the action of the local 
sasociations, State, county, parish or city bar associations which have 
been or may be organized from time to time. These bodies are sup- 
posed to be formed for active work at home and to be composed of men 
who have shown an interest in the subject of legal reform. When any 
measure is adopted by this body of representatives it is expected that 
every association represented will actively and vigorously aid in securing 
the legislation recommended.”’ 

The Committee on Uniformity of Laws made three reports; one upon 
the negotiability of promissory notes, recommending the enactment of 
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a statute which is virtually that of New York, the chief provision of 
which is that all notes in writing containing a promise to pay a sum of 
money, to any person on his order or to bearer, shall be negotiable. The 
chief object of the proposed statute is to make the requisites of negotia- 
bility uniform throughout the country. 

A report was also made upon the limitation of actions, and a form 
of law was proposed, that all actions upon contracts in writing, not un- 
der seal should be brought within five years, and upon contracts not in 
writing, within three years after the right shall have first accrued. 

Another report was made gpon the form of acknowledgments of 
deeds, and the forms recommended by the American Bar Association in 
1882 are recommended for adoption by the several States. 

The next meeting of the association is to be held at White Sulphur 
Springs, July 31st, 1889. 

To justify its existence this association must, at its future meetings, 
be able to show a much larger representation of the bar associations 
throughout the country; and it must in due time be able to show some 
progress toward uniformity of laws brought about by its instrumentality. 


Rartroap Commission or Massacnusetts. — The State of Massachu- 
setts has just published an admirable digest of the reported decisions, 
precedents and general principles enunciated by the Board of Railroad 
Commissioners of that State, from 1870 to 1888 inclusive, edited by 
John H.Wigmore, of the Boston bar. There are about one hundred and 
fifty titles which are arranged alphabetically. A list of the titles is 
given; an index to the cases in which rulings were made, and a list of 
statutes cited. At the end of the volume there is given a very useful 
index to the valuable reports of the board from its organization to the 
present time, prepared by the present chairman of the board, George G. 
Crocker, Esquire. The volume in all contains upwards of one hundred 
and fifty pages. It is a volume which will be of much interest to rail- 
road managers, railroad lawyers and railroad commissioners throughout 
the country. 

Not only is it true that the importance and excellence of the commis- 
sion’s work have given rise to a demand that its decisions be collected 
into a digest, but more than the decisions of any other commission are 
these capable and worthy of collation and arrangement. Thisis largely 
due to the system adopted in the beginning by the able lawyers who 
presided over the board, of reducing the more important decisions to 
writing, after the manner of judicial opinions, and of pointing out therein 
the principles upon which the decision was reached. That this was 
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possible depended also upon a characteristic quality in the work itself 
of the board ; the practice already referred to, of making reasonableness 
the test of its determination; for, in balancing opposing arguments and 
conflicting considerations, it attained results resting largely upon prin- 
ciple and capable of serving as precedents. Thus a body of applied 
principles has been formed, a jurisprudence in miniature, offering the 
proper material foradigest. The legislature of 1888 authorized its prep- 
aration, the work was placed in the hands of one of the younger mem- 
bers of the Boston bar, and the result now forms the ‘‘ Digest of the 
Decisions, Precedents and Principles Enunciated by the Board of Rail- 
road Commissioners,"’ recently issued from the State printers, and des- 
tined to assist materially railroad counsel, shippers, and, indeed, all who 
have dealings with railroads, from the suburban passenger to the bond- 
holder. No digest has ever been published of the decisions of other 
commissions of this country. Indeed, it is only the New York and Iowa 
commissions, and one or two others, whose decisions are so numerous 
and so systematically reduced to writing as to demand or permit the 
making of a digest of principles. This is much to be regretted, inas- 
much as a State railroad commission is a great peace-making body in 
the State, and its services to the community of great value. 

The publication of this digest was made the occasion of a well written, 
interesting and instructive review in the Boston Heruld of the work of 
the railroad commissioners of Massachusetts by a lawyer who has a 
thorough knowledge of the work done and of the policy and methods 


pursued. With his permission we quote the following extracts from his 
article: — 


“The recent publication of a digest of the decisions of the board of railroad 
commissioners of Massachusetts marks an epoch in the history of the commis- 
sion, and calls attention to the place it has filled in the progress of the common- 
wealth. Nineteen years of usefulness have elapsed since its institution. During 
that period its reports have accumulated from year to year, precedents have been 
iterated, general and fundamental principles in railroad policy have been estab- 
lished. The fourth chairman of the board has lately entered upon his term of 
service. During the chairmanships of the late Thomas Russell and of Charles 
Francis Adams, each lasting for a period of eight years, the board passed through 
the formative period of its existence, its policy became fixed, its decisions and 
its reports called attention to the value of its services, and it not only took a 
leading place among the commissions of this country and Great Britain, but 
also won for itself the respect of the bar and the bench of this State and the con- 
fidence of the community. 

“The first chairman was James C. Converse, who, after serving one term de- 
clined a reappointment, and was succeeded by Charles Francis Adams, Jr., the 
master spirit of the board, and now president of the Union Pacific Rai) way. 
Under his administration the commission went rapidly forward in a career of 
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industry and usefulness. Its position was a difficult and delicate one. The 
necessity for its very existence was to be demonstrated. The potency of its 
peculiar authority, and the practicability of what was in fact an untried theory 
of railroad supervision, were in many quarters the subjects of grave doubt. Its 
duties were momentous and pressing. Corporations were to be vigilantly 
watched in the interests of the public, and yet made to realize that only fair and 
reasonable measures were in contemplation. The popular demand for cheap, 
honest and efficient railroad management was to be satisfied, and yet no unjust 
clamor was to be yielded to. The equipments of the various roads were to re. 
ceive thorough examination. The system of railroad accounts was in a deplor- 
able condition, and a general overhauling was necessary. The conditions of 
production and distribution in the commonwealth were to be studied, the needs 
of the different regions analyzed, and a comprehensive solution reached of the 
probiem of cheap and speedy transportation, with fair profits. Terminal facili- 
ties in Boston formed one of the mooted topics. The Hoosac Tunnel question 
was looming up. The question of New York’s competition for western through 
traffic was one of the important issues. On the other hand, the development of 
internal commerce and local manufacturés called for greater energy and atten- 
tion on the part of the railroad managers. Amid this press of duties came the 
agitation against railroads in New York and the West, straining the relations 
between the railroads and the public, and rendering more difficult the task of 
conciliation and adjustment. To such a task it was fortunate that the commis- 
sion brought not merely general ability and experience in matters of administra- 
tion, but also a reputation for integrity and impartiality which created a general 
confidence in the earnestness of its purposes and the good faith of its effurts—a 
reputation which has steadily attended it up to the present time. Mr. Adams 
was well known for his utterances on the railroad problem, and his position as 
a lawyer and a man of affairs. Mr. Converse occupied a prominent position in 
the Boston business world, and Mr. Appleton (succeeded in 1871 by Mr. Briggs) 
was well known as an engineer. The unwritten rule, then established, has since 
been adhered to — that the composition of the commission should secure for its 
work a collective experience in the three departments of finance, engineering 
and Jaw. The successors of Mr. Adams in the legal department have been 
Thomas Russell, appointed chairman in 1879 on the resignation of Mr. Adams, 
aud George G. Crocker, ex-president of the Massachusetts Senate, appointed in 
1887 on the death of Chairman Russell. The representatives of mercantile ex- 
perience have been Francis M. Johnson, appointed in 1872, E. W. Kinsley, ap- 
pointed in 1879, J. H. Chadwick, appointed in 1883, and E. W. Kinsley, reappointed 
in 1884, The successors of Mr. Briggs have been Clemens Herschel, appointed 
in 1880, and Everett A. Stevens, appointed in 1883. 

‘‘Tt was within the ten years following its institution that the policy of the 
commission was shaped and its general principles of administration fixed upon. 
One of the first axioms enunciated by the commission was that every railroad 
corporation owes a duty to the public to furnish reasonable accommodations, 
and to charge for them reasonable rates only. It was declared that this duty to 
furnish accommodations must be strictly fulfilled, and that nothing short of 
bankruptcy and a consequent abandonment of the property could excuse a cor- 
poration for furnishing insufficient train service, or for ceasing to operate por- 
tions of its road. It was repeatedly decided that in some cases stops must be 
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made, trains be run, or branches be operated which do not pay for the expense 
incurred. At the same time, in determining the extent of this duty, all material 
circumstances must be considered, the number and character of the population 
of a given section, the amount and value of its traffic, the pursuits of the com- 
munity, and the means at the disposal of the corporation. Moreover, when the 
question of excessive charges arose, as it constantly did, the board declared that 
they could not act the part of directors and reduce a rate merely because it 
would, in their belief, be the part of a wise management to do so. They inter- 
fered only when a clear case of wrong and palpable overcharge was made out; 
when the rates constituted ‘an apparent exaction through the enjoyment of a 
monopoly,’ or originated in a desire ‘not to do business, or to divert business 
into some other channel, rather than in expectation of realizing undue profits 
from them.’ The laws against discrimination and the long and short haul 
law (in the modified form in force in Massachusetts) received the hearty sym- 
pathy and support of the commission, and their decisions in construing those 
laws which came before them frequently for interpretation are valuable and in- 
structive, and would of themselves suffice for an entire essay. The principles 
announced by them in this field of their work were only one aspect of their fear- 
less yet conservative attitude toward the railroads on behalf of the people. 
They aimed at serving the best interests of the community, but they also realized 
that the stockholders, who were themselves a part of the community, had property 
rights which must be guarded. ‘All sums,’ they said, ‘exacted from the 
community for transportation, whether of persons or of property, constitute an 
exaction in the nature of a tax, which is none the less a tax because it is neces- 
sary, or is exacted in return for valuable services rendered; and the reduction 
of this tax to the lowest possible amount paid for the greatest possible service 
rendered, always observing the precepts of good faith and the conditions of a 
sound railroad system, is the object to be attained in relation to the railroads 
of the commonwealth. But itis of importance to the community, as well as to 
the body of stockholders immediately interested, that every railroad should be 
amply remunerative, and no policy should be adopted which would tend either 
to decrease unduly the returns on capital already invested in railroad enter- 
prises or to discourage further investments. Every railroad company has a 
right to a fair and reasonable profit for all services which it is called upon to 
perform, and the board will not recommend any company to forego those profits 
and to do business at a loss.’ These words, though written 18 years ago, may 
well be considered in connection with the recent action of western railroad 
commissions in their efforts to establish schedules of charges. 

‘‘ Working out these principles, the commission next applied themselves to the 
peculiar industrial needs of Massachusetts. They gave second place in import- 
ance to the through traffic with the West. They perceived that the hope of the 
commonwealth was in her manufactures, and that their growth and prosperity 
were the most important considerations. To facilitate this internal intercourse 
Must be developed, and raw material, especially coal and other*freight repre- 
senting manufacturing power, must be supplied at cheap rates of transportation. 
On the principle that ‘the permanent interests of a railroad are inseparable 
from the interests of the community it serves,’ they therefore recommended a 
general reduction of coal rates, even to cost, so far as coal represented power, 
pointing out that the stimulated production would result in ultimate benefit to 
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the railroads themselves. The result upon the prosperity of the State and the 
income of the railroads fully bore out the prophecies of the commission. 

‘* The successful work of the Massachusetts board possesses a special interest 
in this, that it exhibits and vindicates the methods of a class of commissions 
of which the Massachusetts commission is the type and original instance. The 
commissions of this country are now 27 in number, that of Connecticut (estab- 
lished in 1853) being the oldest, and that of Florida (established in 1887) being 
the youngest. They fallintothree groups. It may be said that the characteristic 
function of the first group is inspection, of the second supervision, and of the 
third regulation. In the first class belong the older commissions — New Hamp- 
shire, Vermont, etc. —established before 1870, and characterized by meagre 
powers and restricted activity. Their duties are, in general, to inspect the ace 
counts, the track and road-bed, and the general condition of the railroads once in 
each year, and to make a report to the Legislature. In the second class, for 
which Massachusetts furnished the model, belong those commissions — Wis- 
consin, New York, etc. — having only a power of recommendation, without the 
right of enforcing their decisions, but having a general authority to entertain 
complaints, and to supervise charges and accommodations. 

‘*The third class is of a later growth, and includes those commissions — Ala- 
bama, California, etc. —distinctively possessing the power t» regulate fares and 
freights, by devising and imposing general schedules of charges. Among these 
belongs the Iowa commission, lately the author of such a commotion in railroad 
circles. For the successful working of the Massachusetts board, no doubt, is 
largely responsible the zeal and impartiality with which it gave itself to the ob- 
ject of its creation and the peculiar aptitude and abilities of those appointed 
upon its staff. But the distinctive feature of its administration, and the cir- 
cumstance genera)ly considered as most responsible for the efficiency of its 
labors, has been the limited nature of its authority —the dependence of its de- 
cisions for their eff-ct upon their reasonableness, and upon the fact that in 
every reasonable recommendation the people stand ready to support the board. 
It was the practicability of this theory of limited authority which the success of 
the board stood for. The chief power of the board, as it has repeatedly declared, 
‘rests in the public feeling which it may at any time represent. To facilitate 
its concentration and to impart consistency to it must always remain a very im- 
portant, and perhaps the most useful, function of the board.’ Supported by 
such an influence, the decisions of the board are, as a rule, as effective as could 
be desired (for it is rarely that a corporation is found to refuse compliance), 
while the results are attained with a harmony and an absence of friction which 
is of inestimable importance. The very existence of such a tribunal and the 
knowledge of its powers often remove the causes of complaint. ‘It makes 
justice prompt and cheap, and brings it near to the people and to business men,’ 
and it is found that such a commission is better fitted than the courts of law to 
deal with many of the questions that arise between railroads and their customers: 
The board is the great peacemaker in railroad matters. Only a portion of their 
work can be realized from their printed reports, ‘ because so many questions 
have been settled without formal action. Many days appear upon our records 
almost as blanks, which have, in fact, been crowded with applications for advice 
or redress. Grievances, when brought to the attention of the railroad managers, 
have been so promptly redressed that any publication of the fact that they 
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existed would be an injustice. Matters which would once have been the subject 
of long continued newspaper debates, fol:owed by protracted and heated debate 
at the State House, have been quietly arranged as soon as the parties were 
brought face to face. Questions which promised costly litigation have been 
settled by conference, and even by an exchange of notes, saving not only money 
and time, but, what is of more consequence, the bad blood that comes of pro- 
tracted controversy.’ Thus, much of the work of the board is of value in pro- 


portion as it is unseen.”’ 


Earty Massacuusetts Lawyers. — On looking back at Massachusetts 
as she was in the year 1700, permeated with the evil theocratic tradi- 
tions, without judges, teachers, or books, the mind can hardly fail to 
be impressed with the unconquerable energy which produced great 
jurists from such a soil; and yet in 1725 Jeremiah Gridley graduated 
from Harvard, who may fairly be said to have been the progenitor of a 
famous race; for long before the Revolution, men like Prat, Otis, and 
John Adams could well have held their own before any court of com- 
mon law that ever sat. Such powerful counsel naturally felt a con- 
tempt for the ignorant politicians who for the most part presided over 
them, which they took little pains to hide. Ruggles one day had an 
aged female witness who could find no chair and complained to him of 
exhaustion. He told her to go and sit on the bench. His honor, in 
some irritation, calling him to account, he replied: ‘‘I really thought 
that place was made for old women.’’ Hutchinson says of himself: 
‘*It was an eyesore to some of the bar to have a person at the head of 
the law who had not been bred to it.’? But he explains with perfect 
simplicity how his occupation as chief justice ‘‘ engaged his attention, 
and he applied his intervals to reading the law.’’ — Brooks Adams in 
Emancipation of Massachusetts, p. 302. 


Kissinc Toe Book. — A paragraph going the rounds tells of a physi- 
cian, summoned to testify ina New York court, who refused to ‘*‘ kiss 
the book,’’ supposed to be a Bible, because of its coatings of dirt, fear- 
ing that he might contract some disease through the contact with his 
lips. He finally yielded, under pressure ; which is a pity, as it would 
have been worth something to have this superstition (kept alive with 
other superstitions regarding oaths, by lawyers) killed and buried for- 
ever. The incident has called to the writer’s mind a story which he 
heard years ago from its hero—now sleeping beyond the reach of 
worldly courts — which goes to show that the New York physician might 
have successfully resisted the command to seal with a kiss the validity 
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of his oath. The writer’s informant had gone in his early youth, and 
early in the century, to Charleston, S. C., on business for a Boston con- 
cern. How it was he was summoned as a witness in a police court case 
in which he had no interest, and was, therefore, provoked at being 
called to testify, the writer hardly remembers. However, being there 
and put on the stand, the following scene was enacted : — 

Clerk. You solemnly swear’? — 

Witness. ** No, I don’t.’’ 

Judge. ** What do-you mean, sir?’’ 

Witness. ‘* I do not swear, I affirm.’’ 

Then followed a discussion between bench, bar and witness, ended 
by the judge, who said — 
‘* Very well; let him ‘ affirm’ if he prefers that way.’ 
The formula recited in the antiphonal manner, the clerk said — 
** So, help you, God.’’ 
No answer. 


‘**So help you, God! ”’ repeated the clerk in a tone that smacked of 


irreverence. ‘*So help you, God,’’ said the judge, also with slightly 
irreverent color. 


Witness. ** I shall not say it.’’ 

Judge. ** You must! ”’ 

Witness. ‘I have the right to say, ‘ This J sav under the pain and 
penalties of perjury.’ ”’ 

More discussion, ending with the witness’ triumph. Then said the 
clerk, ‘* Kiss the book’’ handing him a dirty and most disreputable 
looking volume. Witness refused, on the ground that there was no 
law compelling him to kiss the book or even to touch it. And for the 
third time he convinced them that he was right. 

There was much merriment in the court, which reached its height 
when the judge said — 


‘** Well, you are the crabbedest stick of a Yankee I ever did see, and 
that is saying a great deal!’’ 


Leeat Norse.—Every good citizen is interested in knowing how much 
noise the law will compel him to endure at the hands of his neighbors 
without redress, and many citizens who are not good will doubtless 
like to ascertain how much noise they can inflict upon their neighbors 
without fear of punishment. Several decisions bearing upon these 
points have lately been made by the courts. One broad principle well 
established in the law of noise, both in this country and England, cur- 
iously illustrates the serious bent of our Anglo-Saxon mature, and that 
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is the sharp distinction drawn between money making noises and those 
which are made in the pursuit of pleasure. The law is tender toa 
steam engine or a boiler maker and will allow them to disturb a whole 
neighborhood with impunity, but is severe upon a brass band or a 
game of skittles. The good citizen must be very wary about playing 
bowls or skittles in populous places. The Italians order this matter 
differently, and restrain blacksmiths, boiler makers, etc., within some- 
what close limits as to time and place, whereas they allow musical 
merrymakers to make night hideous or beautiful, as the case may be, 
without any restraint whatever. 

The dog, in English and American jurisprudence, stands upon the 
border line, because he may be considered in either aspect — as kept 
for use, when a watch dog, or for pleasure, when regarded merely as a 
companion or an ornament. Here, however, we run against another 
principle of the common law, according to which dogs are privileged 
persons. For instance, it is unlawful for a farmer to shoot another’s 
dog who has eaten his sheep, provided it be the animal's first offense of 
that kind; for the dog whois youngin the sin of sheep killing may 
repent and lead a respectable life thereafter; but if he has already been 
convicted of the crime, then it is lawful to shoot him. In other words, 
as Lord Mansfield once said, ‘‘ The law allows every dog in England 
one bite at a sheep.’ 

It has, however, been held that ‘‘ the noise produced by a dog barking 
in the night is a nuisance ; and that a man may shoot the dog and abate 
the nuisance when on his own premises,’’ that is, we presume, when the 
dog is on his own, the shooter’s, premises ; for it has never been lawful 
for a man to stand on his own premises and shoot a dog in his neigh- 
bor’s yard. A great judge, Lord Kenyon, held that a dog barking at 
night is not a nuisance; but it is doubtful if this would be considered 
good law at the present day. According to the definition given by one 
writer, a noise is a nuisance when it is ‘‘ unusual, ill-timed or deafen- 
ing.’’ This is plainly incorrect, for the noise of a nightingale in the 
streets of Boston would be ‘‘ unusual,’’ but hardly a nuisance. Some 
very ‘* ill-timed ’’ noises are also, in the eyes of the law, not nuisances. 
Thus it has been held, in the case of Pooi v. Higginson, that it is not a 
nuisance for the parent of an infant suffering from colic to trundle a 
baby carriage all night in a boarding house, over the head of a nervous 
bachelor editor. This noise may not have been unusual and perhaps 
was not deafening, but it would be an abuse of language to say that it 
was not ‘‘ill-timed.’’ Probably what saved the parent in this case was 
the fact that the noise was useful, for the evidence tended to show that 
the baby was relieved by the trundling. On the other hand, useless 
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noises, ‘‘ such as & concert (we quote from a decision of the Supreme 
Court of Massachusetts), although they disturb but a single person, 
may constitute a nuisance.’’ It has very properly been held that a 
**show having brass bands, when continued two weeks,”’ is a nuisance. 
It is not likely that many people will quarrel with this decision. 

A kindred subject is that of nuisance by vibration. If a man at- 
tempts to operate a steam hammer next door to a dwelling house, the 
law will restrain him. One authority states the rule as follows: ‘* The 
vibration must produce such a condition of things as, in the judgment 
of reasonable men, is naturally productive of actual physical discomfort 
to persons of ordinary sensibilities and of ordinary tastes and habits.”’ 
The words in italic seem to imply that some persons like more vibration 
than others, and are in the habit of ‘‘ vibrating ’’ themselves. 

Residents in the Back Bay who are accustomed to pile drivers in their 
close vicinity may be said to have acquired the habit of vibrating, but 
we doubt if they have any ‘‘ taste’’ for it. However this may be, the 
sum of the matter is, that in the interest of trade or manufactures, you 
may vibrate or deafen your neighbor, with few restrictions, but that 
for purposes of pleasure your faculty of noise making must severely be 
repressed. — Boston Daily Advertiser. 


An Anecpote or Wesster. — One of the very best anecdotes of 
Daniel Webster, as illustrative of that exalted and exalting character 
which his mind pre-eminently possessed, was told by the late St. 
George Tucker Campbell of Philadelphia, himself a lawyer of great and 
deserved distinction. 

Mr. Tucker said that having been retained in a somewhat famous 
case at the time with Mr. Webster, who was detained by his senatorial 
duties at Washington, the conduct of the case through all the prelim- 
inaries devolved upon him, it being agreed that Mr. Webster should 
deliver the closing argument. ‘‘ But,’’ said Mr. Tucker, ‘‘ day after 
day went by without bringing the great expounder, until the very last 
day before that on which the closing argument was to be delivered, and 
I was in despair. I was sitting in my room at the hotel, debating with 
myself what to do, when Mr. Webster was announced. After the little 
civilities had passed he asked me to tell him about the case.’’ 

‘* Why, Mr. Webster,”’ said I, ‘‘is it possible you know nothing of 
the case?’’ 

‘* Nothing whatever,”’ said he, ‘‘ tell me about it.’’ 

‘‘T was utterly dumbfounded, and pointing to a pile of testimony a 
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foot deep on the table, I said: ‘‘ How am I to convey all that to youin 


the little time that is left us? "’ 

‘‘He said: ‘Oh, never mind details. Give me the case generally 
and the salient points.’ ’’ 

He sat down at the table opposite me, and I gave him a rapid synop- 
sis of the case, which took two hours and more. One point I especially 
called to his attention. The opposing counsel were bent on securing a 
continuance of the case, while our interests demanded an immediate de- 
cision. As a reason against granting the continuance, I cited the fact 
that the other side had protracted the cross-examination excessively, oc- 
cupying six days in the case of one witness. 

Mr. Webster bade me good night after I had concluded, and went to 
bed. The next morning he came into court as serene and majestic as 
Jove himself, while I was nervous and apprehensive to the last degree. 
He began his address to the court with that slow, ponderous gravity 
that was so characteristic of him in the outset of his forensic efforts, 
then gradually warmed and quickened. [I listened spellbound, for in 
essence it was nothing but what I had pumped into him in the two hours 
and a half talk of the day before. But how transmuted and trans- 
formed. To give you an idea of the transformation, I will take the 
point to which I have alluded. He rendered it thus: — 

‘They ask for a continuance! Why, may it please the court, they 
have taken at this hearing as much time in the cross-examination as it 
took the Almighty to create the universe? ’’ 

That represents the difference between his speech and my talk; my 
simple six days grew to the colossal figure I have described under the 
magic touch of his genius, and this instance was characteristic of the 
whole. 


Pickwick. — The Temple Bar magazine, recently narrated an interest- 
ing episode in the action for damages in the High Court of Justice before 
Baron Huddleston. This was nothing less than the identification of 
the origin of the name of Pickwick. Mr. Henry Fielding Dickens, a 
son of the novelist, was retained as counsel for the defense, and in the 
course of the trial he intimated that he meant to call as a witness a 
Mr. Pickwick. 

Baron Huddleston. ‘* Pickwick is a very appropriate witness to be 
ealled by Dickens.’’ [Laughter.] Mr. Dickens. ‘‘ I fully believe that 
the sole reason why I am instructed in this case was that I might call 
Mr. Pickwick. (Laughter.] And it may interest your lordship to 
learn that the witness is a descendant — the grand-nephew, I believe — 
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of Mr Moses Pickwick who kept a coach at Bath, and that I have 
every reason to believe that it was from this Moses Pickwick that the 
name of the immortal Pickwick was taken. I dare say your lordship 
will remember that very eccentric and faithful follower of Mr. Pick- 
wick, Sam Weller, seeing the name outside the coach, was indignant, 
because he thought it was a personal reflection upon his employer, and 
he was accordingly anxious to inflict condign punishment upon the 
offender.’’ 

Mr. Dickens, having apologized for the digression and admitted that 


the temptation was too strong for him, resumed the conduct of the 
case. 


American Constitutions.— It therefore remained for Massachusetts 
to present the model, which in its main features has not yet been su- 
perseded. 

A first attempt was deservedly rejected by the people, and the work 
was not done until 1779; but the men who then met in convention at 
Cambridge knew precisely what they meant todo. Though the exec- 
utive and the legislature were a direct inheritance, needing but little 
change, a deep line was drawn between the three departments, and the 
theory of the co-ordinate judiciary was first brought to its maturity 
within the jurisdiction where it had been born. To attain this cher- 
ished object was the chief labor of the delegates, for to the Supreme 
Court was to be intrusted the dangerous task of grappling with the 
representative chambers and enforcing the popular charters. There- 
fore they made the tenure of the judges permanent; they secured their 
pay; to obtain impartiality they excluded them from political office ; 
while on the other hand they confined the legislature within its proper 
sphere, to the end that the government they created might be one of 
laws and not men. 

The experiment has proved one of those memorable triumphs which 
mark an era. Not only has the great conception of New England been 
accepted as the fundamental principle of the Federal Union, but it has 
been adopted by every separate State; and more than this, during the 
one hundred and six years since the people of our commonwealth 
wrote their constitution they have had as large a measure of liberty 
and safety under the law as men have ever known on earth. There is 
no jurisdiction in the world where justice has been purer or more im- 
partial; nor, probably, has there ever been a community of equal mem- 
bers, which has produced more numerous or more splendid specimens 
of juridical and forensic talent. 
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When freed from the incubus of the ecclesiastical oligarchy the 
range of intellectual activity expanded, and in 1780 Massachusetts may 
be said, without exaggeration, to have led the liberal movement of the 
world; for not only had she won almost in perfection the three chief 
prizes of modern civilization, liberty of speech, toleration, and equality 
before the law; but she had succeeded in formulating those constitu- 
tional doctrines by which, during the nineteenth century, popular self- 
government has reached the highest efficiency it has ever yet attained. — 
Brooks Adams Emancipation of Massachusetts, p. 308. 


Suakine Hanps Wirn Jurors.— A good story is told of a prominent 
lawyer who recently came to Boston from another State and who is 
noted for his way of putting himself on friendly terms with the jury- 
An old and severely virtuous lawyer was opposed to him in a case, and 
the time had come and gone by a few minutes for the trial to begin. 
‘* Well, gentlemen, why don’t you proceed,”’ said the court, to whom 
the old lawyer replied, ‘‘ I perceive, your honor, that there is one mem- 
ber of the jury with whom Brother has not yet shaken hands. 
If he will shake hands with him we will be ready to go on.”’ 


Cause anp Errect.—‘‘I hear,’’ said somebody to Jeckyll, ‘* that 
our friend Smith, the attorney, is dead, and leaves very few effects.”’ 
‘*He could scarcely do otherwise,’’ returned Jeckyll, ‘‘ he had so very 
few causes.’’ 


Tae Man wno Makes HIs own WILL.— At a Provincial Law Society’s 
dinner not long ago the President called upon the senior attorney to 
give as atoast the person whom he considered the best friend of the 
profession. ‘‘ Certainly,’’ was the response, ‘‘ the man who makes his 
own will.’’ 


Nor tHe Law.— Webster, having attacked a legal proposition of an 
opponent at the bar, was reminded that he was assailing a dictum of 
Lord Camden; he turned to the court, and, after paying a tribute to 
Camden’s greatness as a jurist, simply added: ‘‘ But, may it please 
your honor, I differ from Lord Camden.’’ Itis very likely that the court 
thought Webster might, without any vanity, differ from even the emi- 
nent Lord Camden. 

A similar anecdote is told of Henry W. Paine, of Boston, who once 
when arguing a case before Judge Gray, now of the United States 
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Supreme Court, on being interrupted by the judge’s saying that a point 
he sought to make was ‘‘ not the law,’’ instantly replied, ‘‘ It was, 
your honor, until you spoke.’’ 


A Setr-Mape May.—John Bright, when told that he must give 


Disraeli credit for being a self-made man, said: ‘* And he adores his 
maker.’’ 


Tue Portran Sassata—TxHe Oricinat Law. — How was the 
Puritanical Sabbath established? In the perpetual discussing of the 
‘*Sunday question’’ which accompanies the friction of opposing be- 


-liefs—the uproar over the closing of barber shops, petty infractions 


of the law and what-not — there appears a sort of assumption all around 
that it sprung from the Jewish Sabbath, has whatever there is of divine 
and scriptural authority attached to the old festival, and is coeval with 
Christianity ; and, certainly, a great many people regard a strict ob- 
serving of the day as a vital part of Christian faith, and men generally 
look incredulous when told that the very idea of the thing is less than 
300 years old. Such is, however, the fact, and history shows that the 
sacred character given to the day is a growth, and not a thing coming 
from any abstract idea of right, or from any scriptural or even early 
ecclesiastical teaching. There is no warrant for the Sabbatarian idea 
in the New Testament, and the historical scholars of Christianity under- 
take at the outside little more than surmising that the apostles observed 
Sunday in somewhat the spirit of the Jewish Sabbath. All authorities 
agree that in the earlier centuries the days of the week were considered 
alike in a way now very repugnant to general evangelical belief, and 
not until very recent times did the feeling anywhere appear that Sunday 
was essentially a holy day. So little was thought of the day itself in 
the time of Calvin that the Reformers are understood to have debated 
substituting Thursday as their Sabbath, to more completely dissociate 
themselves from the Romish church. Through the earlier centuries 
Sunday was merely a ‘‘ holyday,”’ the word being used in precisely the 
sense we now have it in ‘‘ holiday’? —that is, a day for recreation. 
Religious services were held upon the day, however, and it is easy to 
see how this might in time give by association something of a sacred 
character to the day itself, and how a body of enthusiasts, offended by 
scenes of riot and dissipation upon it, might go to the opposite extreme 
and establish a Sunday, primarily an austere religious observance rather 
than a day of rest. The facts go to show that something of this sort 
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actually happened, and there is no doubt that some of the severity of 
early Sabbatarianism in New England came as a reaction from the time 
when divine service was interrupted by the uproar of popular carousals 
and the cries of tradesmen hawking their wares in old England. But 
not to go into details of matters purely doctrinal, the story of the prac- 
tical growth of the Puritanical Sabbath in England, as shown by laws 
and popular customs, will be found interesting, and may be told con- 
cisely. 

There seems to have been little or no legal difference between the 
days of the week through the earliest centuries of English history. 
Parliament sat on Sunday, and in 1278 and 1305 there were three acts 
passed on the day; and up to 1676, acts done, bargains made, and the 
like on Sunday were of the same binding force as on other days. Nor 
did the early restraining laws make any distinction between Sundays 
and other holidays. Thus, the first English Sunday law to be found 
(28 Edward III., cap. 14), says: ‘‘ Shewing of wools (by merchants) 
shall be made at the staple every day in the week, except Sunday and 
the solemn feasts of the year.’’ After this, there was no other legislat- 
ing regarding Sunday for nearly 100 years, but, in 1448, an act was 
passed (27 Henry VI., 5), entitled, ‘‘ Certain days wherein fairs and 
markets ought not to be kept,’’ which provides that all the larger fairs 
and markets held on the principal feasts, Good Friday or any Sunday 
in the year, except the four in harvest, ‘‘ shall clearly cease from all 
showing of any goods or merchandises (necessary victaal only except),’’ 
on pain of forfeiture of the goods; and the fact that there had before 
been no similar provision appears by what follows, thus: ‘*‘ Neverthe- 
less, of his special grace (the king) granted to them power which of 
old time had no day to hold their fair or market, but only upon the 
festival days aforesaid, to hold the same authority and strength of his 
old grant within three days next before said feasts or next after."’” A 
law was passed in 1464 (4 Edward IV., 7) directed specially to leather 
dressers and shoemakers, forbidding the selling of shoes, etc., on Sun- 
days and principal feasts. And another was passed in 1552 (5 and 6 
Edward VI., 3) said to have been drawn up under the direction of stout 
old Bishop Cranmer himself, the preamble of which well shows the view 
taken Of Sunday in common with other holidays by all Christians until 
about the beginning of the 17th century —that the day ilself had no 
sacred character nor higher claim to observance than that of conven- 
ience for purposes of uniformity in worship. It runs thus:— 

Forasmuch as at all times men be not so mindful to laud and praise 
God * * * as their bounden duty doth require; therefore, to call 
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men to the remembrance of their duty and help their infirmity, it hath 
been wholesomely provided that there should be some certain times and 
days appointed wherein the Christian should cease from all kinds of 
labor; * * * neither is it to be thought that there is any certain 
time or definite number of days prescribed in Holy Scripture, but that 
the appointment, both of time and also the number of days, is left by 
the authority of God’s word to the liberty of Christ’s church to be de- 
termined and assigned orderly in every country by the discretion of the 
rulers and ministers thereof, as they shall judge most expedient for the 
true setting forth of God’s glory and the edification of their people; 
be it, therefore enacted that all the days hereafter mentioned — to wit, 
Sundays and 27 other days in the year —shall be kept and commanded 
to be kept holidays, and none other. * * * It shall be lawful for 
every husbandman, laborer, fisherman * * * upon the holidays 
aforesaid, in harvest, or at any other -time of the year when necessity 
shall require, to labor, ride, fish, or work any kind of work. 

This Protestant law had no penalties, was repealed the next year by 
the Catholic government of Mary, and restored in 1604, soon after the 
accession of James I. It was in spirit strikingly like the decree of Con- 
stantine the Great, made in 321, which ran thus: — 

Let all judges and people of the town rest, and all the various trades 
be suspended on the venerable day of the sun. Those who live in the 
country, however, may freely and without fault attend to the cultivat- 
ing of their fields .* * * lest, with the loss of favorable opportu- 
nity, the commodities offered by divine Providence should be destroyed. 

This last is, strictly, the first of all ‘‘ Sunday laws,’’ but Constan- 
tine was but a sorry Christian, and the decree must be left with others 
of pagan purpose —a setting apart of ‘‘ the venerable day of the sun’”’ 
for rest. The first law compelling church attendance was passed in 
1558 (1 Elizabeth, 2), providing that persons having no excuse should 
attend public worship upon Sundays and other holy days, on pain of 
church censure and fine of 12 pence. The Puritans came to have some 
power in the reign of James I., and from about this time their influence 
is apparent in Sunday legislation. The laws passed required a more 
and more strict observance of the first day of the week, and called it 
‘**the Sabbath’’ and the ‘‘ Lord’s day,’ appellations not before used. 
A second law against selling shoes on Sunday was passed in 1602, and 
in 1625 (1 Carolus, cap. 1) it was enacted that there should be ‘‘no meet- 
ings, assemblies or concourse of people out of their own parishes on the 
Lord’s day for any sports or pastimes whatsoever; nor any bear-bait- 
ing, bull-baiting interludes, common plays or other unlawful exercises 
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or pastimes used by any person within their own parishes ’’ on pain of 
fine of 3s. 4d. ‘‘ This statute,’’ says Blackstone, ‘* does not prohibit, 
but rather impliedly allows, any innocent recreation or amusement 
within their respective parishes.’” A law was made two years later 
(3 Carolus I., cap. 1) forbidding carriers and wagons from traveling 
on Sunday with a penalty of £1 to the poor, and prohibiting the killing 
of animals on the day by butchers. And there was passed in 1676 the 
most important of all Sunday statutes, the famous ‘* Lord’s day act’”’ 
of 29 Carolus II., 7. This law, in general terms, forbade all work and 
business on Sunday, works of necessity and charity excepted, and 
made the basis of Sunday legislation in the United States. It was, in 
fact, the original ‘‘ blue law,’’ and one in terms practically much like 
the maligned statutes of New England. The law was amended in 1694, 
1699 and 1710, so as to except hackney coachmen and some others 
from its operation, and a clause forbidding bird hunting was added 
after; but in the main, the statute stood as first made until long after 
it ceased to have any effect in this country. Here in the United States 
Sunday laws have shown a uniformity by no means to be found in local 
practice, and nearly everywhere the statute books have carried the sub- 
stance of the old ‘‘ Lord’s day act,’’ which a great part of the country 
has been taught by misguided newspapers was a thing purely of Yan- 
kee origin and use. 

All the States now have Sunday laws of some sort, Louisiana only 
excepted, and in some of the western principalities there are special 
provisions for the besetting sins of the region, as gambling in Arkansas, 
attending bull fights in California, and soon. Oddly enough, South 
Carolina alone keeps the rule compelling church attendance, as the 
statute there still provides that all persons, ‘‘ having no reasonable or 
lawful excuse, on every Lord’s day shall resort to some meeting or 
assembly of religious worship, tolerated and allowed by the laws of the 
State, and shall there abide, orderly and soberly, during the time of 
prayer and preaching, on pain and forfeiture for every neglect of the 
same of the sum of $1.’’ 

So much for legislation on the subject. But the real growth of the 
Sunday, both in orderliness and in the direction of sabbatarianism, was 
much slower than might be supposed from the law-making. The rule 
of custom was so strong in such affairs as not to be easily overcome by 
statutes, and by that rule the day had a firmly established character as 
far as it well could be from the Puritanical Sabbath, except for the gen- 
eral suspending of business and the mere holding of religious services. 
Not only was ita day of general merry making, but many fairs and 
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markets were held upon it, and in some cases special festivals and 
revels were changed to it from other days in the week, to lessen the 
number of popular holidays. As there were frequent scenes of vio- 
lence, injuries to churth property and other flagrant abuses, the clergy 
interposed from time to time, and some restraint was attempted, but 
all through the 14th, 15th and 16th centuries the reforms appear of the 
most easy-going character, and but little was accomplished. The 
fairs, which were a greater kind of markets, and against which the first 
statute of importance was directed, seem to have been hardly reached 
by the reform before their existence was ended altogether from the 
building of roads and canals. As suggested by one of the statutes 
quoted, the time of holding many of them was fixed by special grant or 
immemorial usage, and 

The law had so little effect that, in Queen Elizabeth’s letter command- 
ing the use of the prayer book, it was enjoined that *‘ in fairs and com- 
mon markets falling upon the Sunday, there be no shewing of any wares 
until the service be done.”” Even Cromwell and his Puritans failed to 


uproot the old order of things, for in an almanac for 1689 there appears 
a long list of *‘ the principal fairs in England and Wales,’’ which were 


evidently held upon fixed days of the month from year to year without 
regard to the days of the week, with the exception of the one at Litchfield 
set for May, 1, ‘‘if not onSunday.’’ As quaintly illustrating the state 
of things at the time, there may be given a license issued by Queen 
Elizabeth, running thus :— 

‘*To all mayors, sheriffs, constables and other head officers within 
the county of Middlesex: After our hearty commendations, whereas, 
we are informed that one John Seconton, parlter, dwelling within the 
parish of St. Clement’s Danes, being a poor man, having four small 
children, and fallen into decay, is licensed to have and use some plays 
and games at or upon several Sundays, for his better relief, comfort 
and sustentation, within the county of Middlesex, to commence and 
begin at and from the 22d of May inst., coming after the date hereof, 
and not to remain in one place above three several Sundays; and we 
considering that great resort of people is likely tou come thereunto, we 
will and require of you, as well for the good order as also for the pre- 
servation of the Queen’s majesty’s peace, that you take with you four 
or five of the discreet and substantial men within your office or liber- 
ties where the games shall be put in practice, then and there to foresee 
and do your endeavor to your best in that behalf, during the continu- 
ance of the games or plays, which games are hereafter severally men- 
tioned; that is to say, the shooting with the standard, the shooting 
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with the broad arrow, the shooting at 12-score prick, the shooting at 
the Turk, the leaping for men, the running for men, the wrestling, the 
throwing of the sledge and the pitching of the bar, with all such other 
games as have at any time heretofore or now be licensed, used or 
played. Given the 26th of April in the 11th year of the Queen’s ma- 
jesty’s reign.’”’ 

But, although the actual growth of the Puritanical Sabbath was 
even slower than the legislating, the idea of it was originated and 
put in definite shape by Rev. Dr. Nicholas Bound of Norton, in the 
county of Suffolk, who, about the year 1595, published a book entitled 
‘¢Sahbathum Veteris et Nova Testamenti; or, the True Doctrine of the 
Sabbath,’’ in which the conception was first given to the world. Until 
this time the idea of giving the name and the character of the Sabbath 
to the first day of the week had not been entertained in any quarter ; 
but thus put forth it readily took root and grew rapidly. Archbishop 
Whitgift suppressed the book in 1599, and ordered that no more cupies 
should be printed, and Lord Chief Justice Popham followed with similar 
action the next year; but Whitgift soon died, and in 1600 Bound got 
out a new edition of the work. Bound’s idea was, not that Sunday was 
divinely appointed as a Sabbath, but that the obligation to observea 
Sabbath was divine, and that the appointment rested with man. So the 
Sabbatarian idea grew until, in 1618, James I. issued his famous 
‘* Book of Sports,’’ because the entire appropriation of Sunday to relig- 
ious exercises tended to make people gloomy and sullen. The ‘* book’’ 
was ordered to be read in parish churches, and declared that dancing, 
archery, leaping, vaulting, May games and morris dances were lawful, 
and that no such honest mirth should be forbidden his subjects after 
evening service, although popisn recrusants were not to be allowed to 
play because they had not attended ‘‘service.’’ But still the Puritan 
Sunday was the exception, rather than the rule. A stout old Catholic, 
writing in 1623, complained that the Protestants had bear baiting on 
Sunday at the hour of their church service, adding that, ‘* indeede the 
tyme is as well spent at one as at the other;’’ and on Sunday, Sept. 
27, 1634, ‘* Midsummer Night’s Dream’’ was privately performed at 
the bishop of Lincoln’s house in London, but the Puritans found it out 
and had the performers punished. Charles I. reprimanded Lord Chief 
Justice Richardson for making an order suppressing Sunday revels, and 
in 1633 renewed his father’s edict for Sunday sports, and even punished 
Puritans for refusing obedience — all for the promoting of cheerfulness. 
Bradbourne of Suffolk published in 1628 ‘* A defense of the most an- 
cient and sacred ordinance of God, the Sabbath day.’’ The bishop of Ely 
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was commanded by the king to write a refutation, and Drs. Pockington 
and Heylin soon followed on the same side, denying any obligation to 
observe the Lord’s day. But except for some interruption at the time 
of the restoration, the general tendency in England, from the beginning 
of the 17th century forward, was of increasing strictness in Sunday ob- 
servance. — Boston Sunday Herald. 


LeapinG ARTICLEs In Law Pertopicats. — Writers of leading articles 
in the law periodicals are for the time, at least, and in a limited sense, 
specialists discussing subjects with a well defined object in view. If 
they do their duty well, as in general they do, they will discuss the par- 
ticular topic better than an author of even more ability writing upon a 
general subject. Their mental power is concentrated, and they see 
more clearly the lights and shades, the agreements and the differences, 
than one who takes a broad view of even one branch of jurisprudence. 
For this reason a greater benefit from the study of these articles may be 
derived than can usually be gained from the study of the text-books. 
To be sure, these articles can neither be well understood nor properly 
used without a knowledge of the elementary principles ; but when these 
principles are mastered, the articles of which we are speaking light up 
many dark places, and reveal the true road. What has been said can 
not, of course, apply in its full force to articles which string together 
upon a slight thread of thought the conclusions of text-writers and 
judges; but, even from leading articles, as they are called, of this class, 
assistance may often be obtained. The criticisms of cases found in our 
law periodicals, although not always just, are sources from which valuable 
knowledge may be acquired. When, as often happens, an error is 
pointed out, it is done so clearly, and so strongly, that the converse of 
the rules adopted by the judge is so distinctly perceived that there is 
little room for mistake. On the other hand, when it happens, as very 
often it does, that the critic is wrong, the right appears in all the stronger 
light, so that no great mental vigor is required to attain the true knowl- 
edge. But not alone for these reasons should the advocate look to the 
magazines, for he will often find in them suggestions that will lead to a 
train of thought which will clear away doubt and perplexity, and light 
up more than one dark corner. We are not now, it may not be amiss 
to remark, referring to the mere reading of the magazines as they come 
from the press, for that, we suppose, will be done for the purpose of 
keeping in line with the current legal literature and decisions, but we 
are speaking of occasions when the advocate, with his mind aroused to 
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actual work, is searching for the law of his case. More lawyers than 
one, veterans in experience and masters in rank, have received valuable 
assistance from the law journals. — From ‘‘ Work of the Advocate,’’ 
Elliott. 


GraFTon AND Cods Counties Bar Association. —In the extreme 
northern counties of New Hampshire there is a Bar Association which 
is maintained with a vigor and ability which many State Bar Associa- 
tions have not shown. It has only about fifty members; but in this 
number there are lawyers and judges of recognized distinction. We 
have received a copy of the proceedings of the meeting for 1888. It 
is a well printed pamphlet of upwards of two hundred pages, and con- 
tains an interesting address by William E. Chandler, Senator from 
New Hampshire. We make the following extracts from this address, 
upon matters of general interest to the profession :— 

Supremacy oF Lawyers America. — With such statistics as are 
available concerning the mere numerical power of the lawyers of America, 
the profession may well be satisfied. In the forty-ninth Congress of 
the 76 members of the Senate, 60 were lawyers, 16 not lawyers. Of 
the 325 members of the house, 235 were lawyers, 90 not lawyers. In 
the fiftieth Congress there are in the Senate 61 lawyers, 15 not 
lawyers ; in the House 225 are lawyers, 100 not lawyers. 

The United States census reports show the proportion of lawyers to 
the population since 1850, when the first enumeration of occupations 
was made. The proportion in 1850 was slightly more than 1 to each 
1,000 persons, and steadily increased until in 1880 it was 1 to 782. 
This proportion very well corresponds to the statistics for New Hamp- 
shire, given by Col. George. In 1850 there was 1 lawyer to 1,089; in 
1860, 1 to 1,025; in 1870 1 to 995; in 1885, 1 to 987. 

I have also a statement showing the number of lawyers who have 
been presidents, vice-presidents, or heads of departments, during the 
one hundred years of the constitution. Of 267 names, 210 are those 
of lawyers. 

Instead, therefore, of taking pessimistic views of the public life of 
America, and mourning over a fancied diminution of the influence 
therein of the lawyers of the country, I am irresistibly led to the cheer- 
ing conclusion that there is a greater amount and a higher average of 
culture, intelligence, and intellectual force among the leaders of this 
nation to-day than any former period; and I perceive the indispensable 
fact, that the learning, sagacity, eloquence, and power of the lawyers of 
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America are such as not only to insure, but also to justify, their ascend- 
ancy in the conduct of governmental affairs. 


PRESIDENTS, VICE-PRESIDENTS AND CABINET MINISTERS. 


| | SECRETARY OF | 


OCCUPATION. 


Vice-Presidents. 
Attorney-General. 


Treasury. 


Lawyers 
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Courts or Last Resort. —I desire to say that it seems to me that 
the way to secure able and wise courts of last resort in the nation or in 
a State is to constitute them of a considerable number of judges; and 
that the important power of final decision, in cases involving large prop- 
erty interests and the issues of life and death, should never be intrusted 
to a court of three judges only, two of whom constitute a quorum of 
decisions. As ina multitude of counselors there is safety, sc in a large 
court there is security. Such are the weaknesses and eccentricities of 
human nature, that even judges, insensibly to themselves, are frequently 
influenced by motives or prejudices which should have no place in their 
judgments. Such infirmities are far less dangerous when it requires five 
or more judges to make decisions than when only two are allowed to 
make them. The strength of the Supreme Court of the United States 
and the respect accorded to its judgments, are, in my belief, largely 
»ttributable to the fact that there are nine judges. It would be a mis- 
fortune to the nation to reduce the number of judges to five or seven, 
and the court would not stand a year if it were reduced to three, even 
if these were admittedly the most able and upright jurists in the coun- 
try. Mistakes of decision in strictissimi juris may be occasionally made 
by the court as now constituted; but there is the almost absolute cer- 
tainty that at least five of the judges will not consent to any decision 
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which works great injustice to the losing side in the particular case de- 
cided, or seriously weakens the court in the estimation of the country. 
The size of the court also insures the presence, on the bench, of judges 
of wide learning, varied attainments, familiarity with local laws and 
customs, and diverse temperaments and tendencies, which work together 
toward safe and wise decisions. 

PertTiroGGerRs AND Tricksters. —The work of driving out of the 
ranks ignorant and dishonest practitioners is no pleasant task, but it 
should be faithfully and effectively performed, and there should be 
established and maintained the highest possible standard of professional 
integrity and honor. In this connection, also, may be remarked a 
great change of conditions. Formerly, when lawyers were fewer, 
membership of the bar meant something; it was of itself a guaranty 
to clients, and insured to the lawyer the confidence of the community. 
Every court was easily able to keep an eye upon its attorneys, and 
knavish men were promptly discredited and ejected. But, as lawyers 
have multiplied, the mere fact of membership of the bar means less, par- 
ticularly in our large cities ; pettifoggers and tricksters are not so easily 
detected and so promptly expelled as formerly, and many a client’s cause 
is lost, or he is mercilessly swindled, by nominal members of the bar, 
who ought never to have been admitted, or having been admitted should 
long ago have been driven out ofthe profession. In our large cities bar 
associations have been formed, membership in which is an assurance of 
capacity and character, and to which unworthy lawyers do not succeed 
in gaining admittance. These associations, to some extent, protect 
lawyers against each other, but they do not guard the public at all. 
What is needed is a system of far reaching surveillance over all lawyers 
who are on the roll of the conrt, instant and courageous complaint 
against all who violate professional ethics in the slightest degree, and 
the public exposure and speedy expulsion of every rascal. The courts 
will sympathize with the spirit of the work, and will always do their 
duty ; but they can seldom originate proceedings. The work of purifi- 
cation must depend, mainly, upon the bar itself; and its most promi- 
nent members, however crowded with business, should give time, at- 
tention, and countenance to this most important task of establishing the 
fact that membership of the bar is a sure proof of legal knowledge, 
professional skill, and, above all, of personal integrity beyond sus- 
picion. 

Lawyers In Orrice Practicinc Law. — It seems to me that lawyers 
who become officers of the government cannot be too scrupulous in 
limiting any law practice which they continue to conduct, to subjects in 
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no way connected with the government. A public officer on a full 
salary should ordinarily consider-his whole time as belonging to the 
public, and should not devote any considerable labor to earning further 
remuneration. If this rule be deemed too strict, a lawyer while in 
office certainly should not practice in any cases which involve the rights 
of the government, or the construction of statutes which he helped to 
enact, or which are tried before judges whom he has taken a part in 
appointing. It has been thought that while a member of Congress 
should not act against the government, he might without impropriety 
be associate counsel on the side of the government; but it is surely in 
the highest degree reprehensible to have any lawyer belonging to the 
legislative branch retained in the employ and pay of the executive 
branch. 

There is here existing an evil which should be plucked up by the roots, 
and, either by the enactment of a stringent statute, or by the exercise 
of good sense and high honor by the lawyer-legislators themselves, 
the appearance of a member of Congress as counsel either for the gov- 
ernment, or in any way, however remote, against the interests of 
the government, or before tribunals he has aided in creating, should be 
forever prevented and ended. Surely the highest possible standard of 
professional honor should be exhibited to the world by the many law- 
yers who have been so fortunate as to be elevated to seats in the national 
Congress. 

Money or Cirents. —I am bold to urge, upon young 
lawyers especially, the utmost scrupulousness in transmitting to 
clients money collected for them. Do not mixit with yourown money; 
do not use it as your own for a day or an hour; do not include it in 
your bank account; treat it as something to be personally handled by 
you with reluctance, and to be given to its owners without delay. 

Let the members of the bar and the court pursue with diligence and 
severity every lawyer who uses the money of his client and fails to pay 
it over. Let sucha case never be treated as one of debtor and creditor, 
but as one of embezzlement, to be punished criminally and by rude 
expulsion from membership of the bar. Nothing can be done more 
effectually to strengthen the character and increase the emoluments of 
lawyers than to demonstrate that extreme strictness and entire fidelity 
prevail in the profession concerning moneys collected for others by its 
members. 

Equal strictness should be exercised by lawyers when they act as 
trustees. Asa result of the increasing wealth of this country, to which 
Ihave before referred, large sums of the money of others necessa- 
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rily come often into the possession of lawyers and lawyers are 
frequently made the trustees of estates. At the centers of riches, 
skilled and learned lawyers are constantly leaving the wearisome toil 
of regular law practice to become the officers of railroads, insurance 
companies, trust companies, and other depositories of wealth. These 
avenues of the profession are extremely important, both to those who 
enter them and to those who take the places of the retiring practition- 
ers in conflicts at the bar. 

An unlimited field for the employment and enrichment of lawyers has 
thus been opened. Whether the profession shall continue to take the 
largest shares in the administration of trusts depends, most of all, upon 
the strictness with which individual members of the bar and the profes- 
sion as a whole, maintain the standard of integrity in reference to trust 
moneys placed in their custody and management. The profession should, 
therefore, keep close watch over these lawyers who have been created 
trustees of moneys, and should aid in the enactment and enforcement 
of severe laws against the embezzlement of trust funds. What greater 
crime (among those concerning money, and not liberty, personal secur- 
ity, or life) can becommitted than that where a trusted citizen, holding 
a fund which is the sole dependence of the widow or orphan, or of the 
sick or aged, unlawfully lays hands upon his sacred trust, and uses and 
loses it? It seemsto me that no other punishment for offenses concern- 
ing property should be so severe as that for embezzlement of trust 
funds. 

Losses from this source far exceed those from burglaries, robberies 
and forgeries ; and the worst miseries that poverty has to endure result 
from larceny of this description, for the reason that these victims have 
been accustomed to ease and comfort, if not indeed to luxury, and 
are not prepared to meet the misfortune which the rascality of the 
trusted guardians of their property suddenly thrusts upon them. The 
whole community should rise up in condemnation and in punisbment 
of the embezzlers of trust moneys; and the lawyers of the country 
should take the lead in so strengthening the laws that swift and sure 
punishment will reach such criminals, and they should particularly 
establish the fact that to lawyers trust funds can be most safely com- 
mitted, because the quickest and fullest retribution will follow the 
lawyer who unlawfully meddles with the money of any person whose 
means of living depend upon his fidelity as trustee. 

Tue Law Comparep witH OTHER Proressions. — It seems to be no 
longer correct in these days, when skilled experts are doing so much 
for the human race by means of the applied sciences, to speak, as of 
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old, of the learned professions as only three in number, — divinity, 
medicine, and the law. But considering now only these three, they 
will continue, no doubt, to be placed, in common estimation, in this 
order of importance, on account of the subject-matters which engage 
the attention of their votaries, — the ministers first, because they attend 
to the cure of souls; the doctors next, because they attempt, at least, 
the cure of bodies, — and the lawyers last, because their most common 
function is to protect property only 

We lawyers may not perhaps dispute the correctness of this order of 
precedence, and we shall certainly, willingly, and at all times, pay our 
tribute of submission and affection to those reverend men who devote 
their lives to the noblest work of the human intellect and heart — the 
salvation from the effects of sin of the immortal part of man, — ** who 
point the road to heaven, and lead the way;’’ and we shall likewise 
render the homage of our respect and admiration to those ‘ beloved 
physicians ’’ who give their powers to the wearisome and perilous labor 
of healing the sick, which absorbs their days and nights alike, and ex- 
poses them to contagion and pestilence, while it exhibits to them hu- 
manity only in disease and death. 

But one point of contrast between these two professions and our own 
is very striking. A lawyer is sooner brought to the crucial test than 
either minister or physician. The minister delivers his sermon with no 
one in visible presence before him immediately to answer back. His 
great antagonist, the prince of the powers of darkness, may be close at 
hand, laying pitfalls and planning to circumvent the Gospel messenger ; 
but he is invisible from pulpit and pew, and does not rise at once ina 
tangible form and presence to challenge and confute his opponent's dis- 
course and argument. The latter has it all his own way, for the time 
being, at least so far as apparent and visible conditions are con- 
cerned. 

So also with the doctor. He endeavors to cure his patient, and no 
man tries to prevent him. If he is a charlatan and pretender, no other 
doctor stands at the bedside of the sick, employed for the sole purpose 
of watching his treatment and demonstrating his incapacity. What 
may not improperly be styled professional quackery among physicians 
is almost impossible of detection; and ignorance and incompetence 
may thrive unhindered, and reap a rich harvest from the unmanly fears 
and futile hopes of sick and credulous humanity. 

But the lawyer is opposed from the beginning. There is always 


some one present on the other side ready to expose and take advantage 
of his unfitness. 
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His evidence of alleged facts is at once met by counter-proofs, 
hunted up usually with as great care and presented with as much adroit. 
ness as he has shown. His researches are opposed by the fruits of as 
deep investigation as his own. His arguments, his oratory, all his pro- 
fessional skill, are at once matched, or more than matched, by the ac- 
coutrements of an ever present antagonist. And so it follows that in 
the legal profession ignorance, incompetence, charlatanry and preten- 
sion are quickly exposed, the incapable member soon disappears from 
the ranks, and no lawyer reaches eminence, or even secures any con- 
siderable employment in his profession, except as the result of genuine 
capacity and fitness for his chosen work. 

It may also, we conceive, be fairly claimed as the crowning glory of 
the profession, that in exerting their widely extended influence, and in 
meeting the weighty responsibilities which devolve upon them, the law- 
yers of to-day as a body adopt and obey an ethical and moral standard 
certainly as high as that which prevails in the medical profession — we 
trust not essentially lower than that which governs the conduct and life 
of the clergy. 

The truth of this claim the legal profession should not hesitate to 
maintain against all contradiction. We are not content to limit the in- 
quiry to our labors to protect the property of our fellow-men. That 
work of itself is indeed a function of high importance. The right of 
acquiring, holding, and enjoying private property is one of the earliest 
and most primitive of rights, and it raises to a high pitch the desires 
and passions of man, and has a vast influence for happiness or misery 
upon the humanrace. And the lawyers who conduct, under a carefully 
levised system, all controversies concerning this absorbing subject of 
human attention, who control and direct the management and disposi- 
tion of property by well considered advice and by active participation 
in the administration of trusts, and who guide and draft the wills which 
transfer property from dying men to those who come after them, need 
to be, as in fact they are in practice, governed by high principles and 
pure motives. 

The lawyer’s field of duty also includes the exercise of the function 
of defending alleged criminals, which so often widely involves the pre- 
servation of human life, liberty, and happiness. The protection, by 
all apt and justifiable means, of the innocent from false accusations of 
crime, is a work of the highest privilege and honor, requires at times 
the greatest self-lenial and the extremest devotion, and calls into play 
the noblest feelings of the human heart. But above all is a high ethi- 
cal and moral standard required and to be found in the legal profession, 
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when its members are engaged in administering civil government, the 
control of which has been so largely committed to them. 

Some government among men is a necessity, owing to the faults of 
human nature. If man were morally perfect, he would need no human 
laws to guide or restrain him. And it would seem that the scope of 
such government as is needed should not be unduly extended. It has 
been well said that that community is governed best which is governed 
least; and undoubtedly government should interfere as little as possible 
with the free action of man in society. Even when thus limited, its 
administration is full of perplexities. Mr. Lincoln once said, when he 
had found it necessary to turn aside in the nation’s mighty struggle for 
existence to adjust some contention of politicians about offices: ‘‘After 
all, all there is to honest statesmanship is the controlling and directing 
of individual meannesses for the public good.’’ But this discouraging 
opinion, expressed by a weary president, resulted perhaps from a too 
minute and critical examination of the governmental machine. Emerg- 
ing from the perils which then environed it, the government of the 
United States soon exhibited itself to the world a marvelous combina- 
tion of strength with tolerance, power with mildness, greatness with 
simplicity ; martial, but not despotic; stable, but yet free. Under such 
a government, based on the principle of human equality, with the right 
of every man to be the equal of every other man universally acknowl- 
edged, our country, which began as a few poor and feeble colonies, has 
grown to be the richest and the most progressive, the freest and the 
happiest nation of the earth. . 

At the recent celebration in Philadelphia of the centennial anniver- 
sary of the adoption of that matchless work of the human mind, the 
constitution of the United States, the orator of the occasion, Mr. Jus- 
tice Miller, attributed our wonderful progress, in a great degree, to the 
reverence of our people for law, — to the popular disposition to obey 
and compel obedience to laws deliberately adopted. He said: ‘‘ The 
Anglo-Saxon race from whom we inherit so much that is valuable in 
our character, as well as our institutions, has been remarkable in all its 
history for a love of law and order.’’ ‘+ To this inborn and native 
regard for law as a governing power, we are indebted largely for the 
wonderful success and prosperity of our people.’’ 

How much of this trait of the Anglo-Saxon race, to which Judge 
Miller rightly attaches so much importance, is due to the influence of 
the lawyers of England and America, cannot be accurately determined ; 
but I believe that the reverence for law which characterizes the Ameri- 
can people results largely from the faithful teachings, the cour- 
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ageous admonitions, the all-pervading influence of the lawyers of the 
country. 

That we belong to such a profession, gentlemen of this association, 
we ought to consider the best fortune and the highest honor of our 
lives. 


TaBLe or Cases. — The shortest and safest method of searching for 
the doctrine of the text-writers upon any particular subject is to look 
through the table of cases and find where a leading case is discussed. 
It is not always easy to determine under what head a particular principle 
which it is desired to examine should be indexed, and it is often difficult, 
and sometimes impossible, to discover what one is in search of in the 
index. The work of hunting through an index is frequently a perplex- 
ing and unsatisfactory one; if, however, the title of a leading case is 
known, it is short and easy work to find the discussion of the doctrine 
which it declares. But there is another important reason for acquiring 
and retaining the names of cases, and that is, it enables the investigator 
to run through the citation of cases in the reports, digests or tables, and 
ascertain whether the case has been denied, distinguished, criticised or 
approved. A case that has not been firmly rooted in the law should not 
be relied on without examining the table of cases cited, to ascertain 
whether it has or has not been subsequently approved, denied or distin- 
guished. By reading the comments of the text-writers and judges upon 
a decided case a clear and distinct perception of its force is obtained, 
and a ready and forcible application of its doctrines can he made. The 
light which discussion casts upon a decided case often clears up obscur- 
ities, and illumines dark places. So, too, the examination of subse- 
quent discussions often furnishes important hints as to the proper 
limitations of the general doctrine and furnishes, also, suggestions as _ 
to the change which a difference in the facts would produce. It is, 

therefore, prudent to carefully follow such a case in its course through 

the text-books and reports. The table of cases, or the books containing 

citations of cases, will show whether the case has been approved, limited, 

distinguished, or overruled, and a study of the comments upon it wil! 

bring all its points strongly and clearly into view. The doctrines of 

many cases have been extended because wise and salutary; the doc- 
trines of others limited because not meriting extension; cases have been 
discriminated because, while apparently alike, in reality they were dif- 
ferent; and others have been overruled because they were wrong in 
principle. The reasoning of the courts in all these instances is valuable 
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because it lights up many dark places, and brings into view obscure 
points. — From ‘‘ Work of the Advocate,’’ Elliott. 


Misprint. — In the last number of the Review, p. 623, the name of 
the president of the Harvard Law School Association, James C. Carter, 
Esq., the eminent New York lawyer, was erroneously printed James 
C. Clark. The error may have been due quite as much to the bad 
penmanship of the editor, as to the blundering of the type-setter and 
proof-reader. 
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THE WORK OF THE ADVOCATE. —A practical treatise containing suggestions for Prepa- 
ration and Trial, including a system of rules for the examination of witnesses and the 
argument of questions of law and fact. Together with the rules of trial practice. 
By Byron K. ELLIoTT and WILLIAM F. ELLIOTT. Indianapolis, Ind.: The Bowen- 
Merrill Company, Publishers and Booksellers. 1888. pp. 762. Price, $6.00. 


The authors, in their preface, say: ‘‘ Many years ago the elder of the authors, 
impressed by a remark of Mr. Chitty’s, became aclose observer of the different 
methods pursued by advocates in the trial of causes. The scrutiny, as the in- 
vestigation progressed, went beyond the facts open to the observer’s unaided 
perception, and led to an inquiry into the habits of thought of jurymen. The 
position of the inquirer, at the time —that of trial judge — was such as to en- 
able him to freely converse with the jurors and draw from them their opinions 
of the methods of the different advocates who came before them. The results 
of the investigation, both as to the method of examining witnesses and as to 
the course of argument by which jurors are influenced, are given in the pages 
which follow. It may, therefore, be justly said that as to these subjects, at 
least, this book is founded mainly on experience, although many books have 
been consulted in its preparation. It has been the intention and the hope of 
the authors to give to the profession a book that shall be of service to the ad- 
vocate in the actual work which he must do. It has been our purpose to treat 
of matters not usually discussed in works on pleading and practice. We have, 
as we believe, treated more of the things that abide in the unwritten practice 
than those of which are found in books.”’ 

The first named author is now one of the judges of the Supreme Court of In- 
diana and has served for several years as the chief justice of this court. He 
has been assisted in this work by his son, who is known to the profession by 
his articles in the legal periodicals. 

This work is an exceedingly interesting and instructive one. Any lawyer or 
law student, who takes it up and begins to read it, will not willingly leave it till 
he has read it through. Perhaps young lawyers will derive the most benefit 
from the work, both because they, more than the older members of the bar, are 
more in need of the suggestions made; and because their habits are not so fixed 
that they cannot readily carry out the authors’ suggestions in their own pro- 
fessional work. 

Of the work itself we cannot speak in detail. We shall take occasion to 
quote some passages from it in our notes. It will be sufficient to say here that 
the style of the writing is excellent; that the arrangement is natural and logi- 
cal, and that the subject-matter of the work is drawn not merely from the 
experience of the authors, but from the experience of great advocates from the 
time of the great Roman lawyers to the present. The authors have been dili- 
gent students, not only of Jegal literature, but of general literature, and have 
gathered from a wide range of reading the many references and quotations used 
in this work. 
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To every one who is an advocate or who contemplates becoming an advo. 
eate, we recommend a careful reading of this work. We confidently predict 
that it will be a popular work and will deservedly hold a first place among works 
treating of advocacy. 

The work is divided into two books: — 

The first treats of the Work out of Court, and is comprised in five chapters: — 

I. Learning and preparing the facts. 

If. Ascertaining and preparing the law of the case. 

Ill. The theory of the case. 

IV. Precautionary steps and incidental matters. 

V. Choosing the forum, remedy and method of trial. 

The second book treats of the Work in Court in nineteen chapters. 

At the end of each chapter of the second book are given the rules of law ap. 
plicable to the subject, supported by citations of authorities chosen with a 
special reference to their value and weight. 

The work is well printed on thick paper. 


FEDERAL DECISIONS. — Cases argued and determined in the Supreme, Circuit and District 
Courts of the United States. Arranged by WILLIAM G. MYER. Vol. 23. Maritime Law. 
St. Louis, Mo.: The Gilbert Book Company. 1888. 

This volume is devoted exclusively to the subject of ‘‘ Maritime Law,”’ giving, 
as it does, all of the Federal decisions on that subject, it makes the voiume a 
complete compendium of the admiralty law as laid down and expounded by the 
courts of this country. The volume under review thus possesses a peculiar 
value to all practitioners in the admiralty courts. Here can be traced the 
line of reasoning by which the Federal courts extended the jurisdiction of 
admiralty courts beyond the English doctrine which confined that jurisdiction to 
the high seas, and to ports and harbors within ebb and flow of the tide, and 
brought the lakes and navigable rivers of this country within jurisdiction of 
admiralty courts. In this book can be also seen how the Federal courts came 
to assume jurisdiction, to the exclusion of the State courts, of all admiralty 
and maritime causes. From a historical point of view, this particular volume 
is, therefore, peculiarly interesting. The publisher announces that the final 
volume (No. 30) of the series, with table of cases and index, will be sent out 
about the lst of February next. W. R. W. 


THE AMERICAN DIGEST. (Annual Vol. I, 1887.) A Digest of all the decisions of the United 
States Supreme Court, all the United States Circuit and District Courts, and the courts 
of last resort of all the States and Territories, as reported in the National Reporter 
System during the year 1887, with table of cases showing the official citations. Prepared 
and edited by the editorial staff of the National Reporter System. St. Paul, Minn.: 
West Publishing Co. 1888. pp. 1,362. 


This digest has been prepared in accordance with well considered views as to 
what a digest should be; namely, that it should state, classify and arrange legal 
decisions in such a way as to render them easily accessible as precedents; and 
that it should state the doctrines of each case as applied to the particular facts 
of that case. Accordingly it is intended that each paragraph of this digest 
should correctly state the doctrine of the decision represented by it, as applied 


to the facts of the case; and that it should not state legal principles in the ab- 
stract. 
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Where decisions are based upon a provision of the statute law, the subject- 
matter of such provision is either specifically or impliedly stated. 

In this volume are digested more than eleven thousand cases. 

This digest is of course quite indispensable to subscribers to the Reporters 
published by the West Publishing Co. But further than this it is the only means 
the profession in general has to reach the latest decisions of all the American 
courts of last resort. A large part of the cases digested has not even been re- 
ported in the official reports and may not be reported for many months to come; 
and even the cases already reported in the regular reports will not generally be 
found in a digest of such reports before another year. 

This digest, moreover, refers to many cases which will probably never be 
found in any digest except the local digests of the several States. 

Our experience in the use of this digest leads us to say that it is in every way 
an excellent work. We are confident that it will be appreciated by the profes- 
sion in all parts of the country, and that it will come into general use as an in- 
dispensable means of reference to the latest law. 


A MANUAL FOR NOTARIES PUBLIC, General Conveyancers, Commissioners, Justices, Mayors, 
Consuls, ete. As to Acknowledgments, Affidavits, Depositions, Oaths, Proofs, Protests, 
etc., for each State and Territory with Forms and Instructions, by FLORIEN GIAUQUE, 
Author of “A Manual for Assignees,” “‘ A Manual for Guardians,” “‘ Dower and Curtesy 
and Other Life Tables,” ete. Cincinnati: Robert Clarke & Co. 1888. pp. 388. Price, 
Cloth, $2; Law Sheep, $2.50. 

This is very convenient and useful manual for notaries public. It treats of 
the appointment, qualifications, bond, powers, duties, fees, etc., of notaries 
public and commissioners of deeds; of affidavits, oaths, affirmations, verifica- 
tions of pleadings and accounts; of the taking of depositions; of negotiable in- 
struments, their presentment for acceptance and payment, their protest, and 
notice of their dishonor, and of the execution and acknowledgment of deeds 
mortgages, leases and powers of attorney. Numerous forms are given: —forms 
of acknowledgments and proofs of deeds; forms of the caption and certificate 
to depositions; forms of deeds and mortgages; forms of depositions; of affida- 
vits; of oaths; and of proofs of claims. 

The work is intended to be applicable in all the States and Territories. The 
statements of law are very brief and elementary; and are such as may be useful 
to notaries who are not lawyers. The forms given are the common and statu- 
tory forms. Members of the profession will hardly care for this work unless 
they are in the way of exercising the functions of notaries public or commis- 
sioners of deeds. 


THE AMERICAN STATE REPORTS, Containing the cases of general value and authority, 
subsequent to those contained in the “ American Decisions " and the ‘* American Re- 
ports,” decided in the courts of Last Resort of the several States. Selected, reported 
and annotated by A.C. FREEMAN and the associate editors of the “‘ American De- 
cisions.” Vol.1. San Francisco: Bancroft-Whitney Company, Law Publishers 
and Law Book-sellers. 1888. pp. 973. Price, $4.00. 


The enterprising and successful publishers of this series of reports an- 
nounce their plan as to the reporting, and as to the cases to be reported. 
In the reporting, an effort will be made, — 1. To educe from each opinion all 
the legal principles therein asserted as necessary grounds of the decision; and 
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to formulate those principles into syllabi as clear and terse as possible; 2. To 
state those facts, which, though not disclosed by the court are necessary to 
enable the reader to better comprehend the opinion, and to determine whether 
any portion thereof was unnecessary to the decision of the cause; 3. To em- 
body in cross-references, at the close of the opinion, citations of parallel and 
analogous cases reported in the present series or in the American Reports or 
the American Decisions; 4. To write full and accurate notes to such cases as 
involve topics which, either from their novelty or importance, are thought 
worthy of special consideration. 

The matter to be reported will consist of opinions of the courts of last resort 
in the several States, selected because of their general value to the legal pro- 
fession in every part of the United States. Decisions which involve local or 
statutory questions will not be reported, except when those qnestions are 
blended with others too important to be excluded. In that event, no point of 
the opinion will be omitted. 

The number of volumes of the reports of this series is limited to six volumes 
each year. 

The present volume contains reports from thirteen volumes of original re- 
ports published in twelve different States. The reporter’s head-notes and state- 
ments of facts are clear; and are generally an improvement upon the head-notes 
and statements made by the official reporters. The notes are numerous and 
generally valuable. In some instances we notice that the notes do not follow 
very closely the points decided in the case to which the note is appended. We 
doubt moreover the expediency of long quotations in the notes from other de- 
cisions. . 

We would say in general that this is a very valuable selection and reprint 
of recent decisions, and that it is likely to be more popular than either of the 


American Reports or the American Decisions which this series supplements 
and succeeds. 


THE CIVIL SERVICE Law. — A defense of its principles, with corroborative evidence from 
the works of many eminent American Statesmen; by WILLIAM HARRISON CLARKE. 
Offices are public trusts, not private spoils. — Daniel Webster. 
No people have a higher public interest, except the preservation of their liberties, 


than integrity in the administration of their government in all its branches. — U. S. Su- 
preme Court. 


New York: L. K. Strouse & Co., Publishers, 95 Nassau Street. 1888. pp. 200. 


The author, in his preface, says: ‘‘ The chief object of this work is to defend 
the principles of the Civil Service Law. It is not a criticism of the law, nor 
docs it treat to any great extent of civil service economy as such, except in so 
far as the subject is expounded incidentally, but with ability and in the aggre- 
gate with great success, by many American statesmen, extracts from whose 
works embellish and enrich its pages. These extracts, in fact, constitute a 
great part of the civil service history and literature of the country, particularly 
its early history and literature, and therefore constitute much of the value of 
this volume.”’ 

The work is largely made up of extracts from the writings and speeches of 
presidents, senators and representatives. It gives the history of the spoils 
system inaugurated by President Jackson and continued by his successors. It 
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shows the necessity of civil service reform and the progress it has made. The 
book is a useful and serviceable presentation of the facts and arguments in 
favor of this reform. It is, however, defaced by statements which can only be 
attributed to the author’s irrepressible prejudices. Witness the following: 
“ President Lincoln, like President Jackson, practiced one thing and preached 
another.’’! ‘* President Lincoln, however, unlike President Jackson, made what 
is called ‘a clean sweep,’ that is, he practiced the patronage system to its full 
extent.”?? Then in a long note devoted to an attack upon President Lincoln’s 
private life and character, he says: ‘‘ His private life appears to have been, in 
some respects, as false as his public life.’”’* ‘‘ His final marriage looks like re- 
tributive justice.’ ‘* It was fitting that such a spoils administration should end 
in the robbery of the White House.”’ 4 

Comment is hardly necessary. It would be useless to remind the author of 
the political character of all the office-holders under the government at the time 
of Lincoln’s inauguration, and of the necessity there was that the government, 
in the time of war, should be in the hands of loyal men. It would be useless 
to ask what Lincoln’s private life and character have to do with civil service 
under his administration any more than the private life and character of Cleve- 
land has to do with civil service under his administration. It would be perti- 
nent, though useless, to inquire whether President Cleveland’s practice has not 
been as far away from his preaching as President Lincoln’s. We do not discuss 
political matters in these pages except as they are part and parcel of the law 
and legislation of the country, and therefore we drop the matter with these illus 
trations of the author’s unfitness for the work he undertook to write. 


A TREATISE ON THE LAW OF LIENS, COMMON LAW, STATUTORY, EQUITABLE AND MARI- 
TIME. By LEONARD A. JONES, Author of Treatises on Mortgages, Railroad Securities, 
and Pledges. In two volumes. Boston and New York: Houghton, Mifflin and Com- 

pany, The Riverside Press, Cambridge, 1888. Vol. 1. pp. xv. — 727. Vol. IL. pp. vi. —725. 


The utility of a law book is best tested by putting it to practical use as “‘a 
tool of the trade.”’ If the busy lawyer, engaged in the preparation of a case for 
trial, or of a brief, can turn to the index of a work on the subject in hand, and 
there readily find a reference to the sections or pages where the law applicable 
to his case is stated, and upon turning to these find a clear statement or discus- 
sion of the principles and rules that must govern, supported by a liberal citation 
of authorities, he becomes satisfied that the book is useful to him and worthy 
of a place in his library. If, in addition to this, the author has thoroughly 
digested his work, arranged it according to a clear, intelligent and logical basis, 
and treated the different phases of the law with reasonable fullness and accuracy, 
and a degree of literary skill that makes the work inviting to the reader, it will 
inevitably follow that the work will take rank among the cdassics of the law. 

An examination of the two volumes now presented by Mr. Jones as the con- 
cluding volumes of his statement of the Law on Property Securities, leads to 
the conclusion that his work upon them fully meets every requirement of a re- 
liable treatise on a special subject, and fully sustains the high reputation which 
his previous works in this field have so justly earned for him. 


1 p. 83. 3 p. 8&5. 
2p. 4 p. 85. 
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After a general statement of the law concerning common-law liens, equitable 
liens and liens by statute, the author treats of the special liens of attorneys, 
bankers, carriers, corporations, etc.; and in each case with a fullness that will 
be found gratifying to the practicing lawyer who may have occasion to refer to 
the work on any of the topics treated. Upwards of 6,500 cases are cited in the 
notes, and in some instances from the most recent reports. 

In the first volume the author states the general principles and their applica- 
tion to liens on personal property. The second volume is devoted to liens on 
real estate and maritime liens. ° 

Among the most important and satisfactory chapters in the first volume those 
relating to the ‘* Liens of corporations on their members’ shares,’’ ‘‘ Landlords’ 
liens for rent,’’ ‘‘ SeHer’s lien for purchase money ”’ and ‘* The Seller’s right of 
stoppage in transitu,’’ are especially worthy of notice. 

About one-half the second volume is devoted to mechanics’ liens; and aptly 
illustrates the author’s happy faculty of condensation without slighting his work. 

The author excludes from consideration and discussion the lien of general 
judgments created by statute in nearly all the States. The reason of this exclu- 
sion is explained in section 13. A judgment, although declared by statute to be 
a lien, ‘*is only a general charge upon all the real estate of the debtor, to be 
enforced by an execution and levy upon some part or the whole of it.”” As the 
work is intended to deal with liens upon or against specific personal or real 
property, it is quite obvious that a consideration of judgment liens fell outside 
of the author’s purpose. 

The mechanical execution of the work leaves nothing to be desired. Placing 
the numbers of the sections at the top of the page, and the boldfaced type at the 
head of each section is of great assistance in the use of the books. The index 
is full, and carefully prepared, and Mr. Jones has placed the profession under an 
obligation to him by the preparation of these volumes, which must be regarded 
as among the most important of recent legal publications. 

St. Louris, September, 1888. J.K. 
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Reports of Cases Argued and Determined in the Court of Chancery in the 
State of New York. Complete Edition. Copiously Annotated by Embodying 
all Equity Jurisprudence, with Tables of Cases Reported and Cited. By Robert 
Desty. Book II. Containing Johnson’s Chancery Reports, Vols. 6 and 7; Hop- 
kin’s Chancery, vol. 1. Paige’s Chancery Reports vol. 1. and 2. Rochester, 
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DIGEST OF CASES IN THE LAW PERIODICALS. 


(The purpose of this department of the REVIEW is to advise the profession of the points 
decided in the latest reported cases of importance, and to show how complete reports of 
the same may be obtained. To this end, a syllabus of each case is given, together with the 


name, date and page of the journal where the case is reported. } 


NAME, 
Albany Law Journal. 
American Law Record. 
American Law Register. 
Atlantic Reporter. 
Canada Law Journal. 
Canadian Law Times. 
Central Law Journal. 
Central Reporter. 
Chicago Legal News. 
Common Pleas Reporter. 


Criminal Law Magazine and 


Reporter 
Daily 
Federal Reporter. 
Insurance Law Journal. 
Irish Law Times. 
Journal of Jurisprudence. 
Kentucky Law Reporter. 
Law Journal. 
Lancaster Law Review. 
Legal Adviser. 
Legal 
Legal News. 
Luzerne Legal Register. 
Manitoba Law Reports. 
Maryland Law Record. 
New England Reporter. 
Northeastern Reporter. 
Northwestern Reporter. 
New Jersey Law Journal. 
Pittsburg Legal Journal. 
Pacific Reporter. 


Railway and Corporation Law 


Journal. 
Reporter. 
Southeastern Reporter. 
Southern Reporter. 
Southwestern Re porter. 
Supreme Court Reporter. 
Virginia law Journal. 


Washington Law Reporter. 


Weekly Law Bulletin. 
Western Reporter. 


ABBREVIATION. 


Ch. Leg. 


Com. Pleas Rep. 


Cr. L. Mag. 
Daily Reg. 
Fed. Rep. 
Ins. L. J. 
Irish L. T. 
Jour. of Jur. 
7! Law Rep. 


Lan. L. Rev. 
Legal. Adv. 
Lega! Int. 
Leg. N. 


Luz. Leg. Reg. 
Man. L. Rep. 
Md. L. Ree. 
N. Eng. Rep. 
. East. Rep. 


ya. L. J. 
Wash. L. Rep. 
Week. L. B. 
West. Rep. 


ABUTTERS, see EMINENT DOMAIN. 
ACCIDENT INSURANCE, see INSURANCE. 
ACCOMPLICES, see CRIMINAL Law. 


ACTIONS, see CORPORATIONS. 
ADMISSIONS, see EVIDENCE. 


ADOPTION. —([Parent and Child] —Statement of child’s age in declaration of 
adoption. — Under Code Ala., sec. 2367, providing that a person adopting a child may 
make a written declaration setting forth its name, sex, and age, a declaration of the 


adoption of “J. M.,a male child of D. M. and N. M., of ——— 


ADDRESS. 
Albany, N. Y. 
Cincinnati, O. 
Philadelphia, Pa. 
St. Paul, Minn. 
Toronto, Can. 
Toronto, Can. 
St. Louis, Mo. 
Rochester, N. Y. 
Chicago, Ill. 
Scranton, Pa. 


Jersey City. 
New York. 

St. Paul, Minn, 
New York. 
Dublin, Ireland, 
Edinburg, Scotland. 
Frankfort, Ky. 
London, Eng. 
Lane aster, a. 
Chicago, 
Philadelphia, Pa. 
Montreal, Can. 
Wilkesbarre, Pa. 
Winnipeg, Man. 
Baltimore, Md. 
Rochester, N. Y. 
St. Paul, Minn. 
St. Paul, Minn, 
Newark, N. J. 
Pittsburg, Pa. 
St. Paul, Minn. 


. New York, N. Y. 
Boston, Mass. 

St. Paul, Minn. 

St. Paul, Minn. 

St. Paul, Minn. 

St. Paul, Minn. 
Richmond, Va. 
Washington, D.C. 
Columbus & Cin., O. 
Rochester, N. Y. 


years of age,” 


Weekly. 
Monthly. 
Monthly. 
Weekly. 


Fortnightly. 


Monthly. 
Weekly. 
Weekly. 
Weekly. 
Weekly. 


Monthly. 
Daily. 


Weekly. 
Weekly. 


Weekly. 
Weekly. 
Weekly. 
Weekly. 
Weekly. 
Monthly. 
Weekly. 
Weekly. 
Weekly. 


PUBLISHED. PRICE. 


15 


imports 


that the adopted person is a minor, and is not objectionable as not stating his age, 
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Am. L. Reg. 
Atl. Rep. 
Can. L. J. 
Cent. L. J. 
Cent. Rep. 
Monthly. 
Weekl 
Month 
Semi-Mon'ly 
Weekly. 
Weekly. 
Weekly. 
Weekly. 
Weekly. 
Weekly. 
Weekly. 
Weekly. 
Weekly. 
Weekly. 
N. W. Rep. Weekly. 
Pittsb. L. J 
Pac. Rep. 
Railw. & Corp.L.J = a 
20 
S. E. Rep. 
So. Rep. 25 
S. W. Rep. 
Sup. Ct. Rep. 50 
50 
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ADOPTION — Continued. 


whether the statute allows the adoption of an adult or not. — Abney v. De Loach, Sup, 
Ct. Ala., 4 So. Rep. 757. 


2.—. Validity ofan adoption by husband and wife.—A declaration of adoption 
by husband and wife is good as to the husband, and will enable the adopted child to 
inherit his estate, though the statute (Code Ala., sec. 2367) makes no provision for such 
a joint form of adoption. — Jbid. 


3. ——. Residence of the declarant, how described in the acknowledgment.—A 
declaration of adoption, beginning with the words, “State of Alabama, M. County,” and 
stating that J., “of said county and State,” hereby declares, etc., and acknowledged 
before the probate judge of M. county, sufficiently shows compliance with Code Ala., 
sec. 2367, requiring the declaration to be acknowledged before the judge of probate of 
the county of the declarant’s residence. — J bid. 


4. —. Form ofthe acknowledgment.—Code Ala., sec. 2367, providing for the adop- 
tion of a child by an acknowledged declaration, but prescribing no form for the 
acknowledgment, must be understood as referring to the form prescribed by section 
1802 for ordinary conveyances. — Jbid. 


5. ——. Sufficiency of the certificate.— A certificate that an instrument bearing the 
same date was acknowledged on the day of its date is suflicient, though it does not state 
that it was made on “ this day,” as in the form prescribed by Code Ala., sec. 1802. — Ibid. 


6. —. —. As to its contents.—A certificate of acknowledgment that declarants, 
“being informed of the contents of the declaration, acknowledged before me that they 
executed the same,” sufficiently complies with the form of Code Ala., sec, 1802, that the 
signer acknowledged that, being informed of the contents of the instrument, he executed 
the same, as against the objection that there is no acknowledgment that they were 
informed of the contents of the instrument. — Ibid. 


.——. Recording the declaration— Minutes of the Probate Court.— Under Code 
Ala., sec. 2367, by which a declaration of adoption, acknowledged and filed in the office 
of the judge of probate, and recorded on the minutes of his court, makes the child capa- 
ble of inheriting the declarant’s estate, a declaration otherwise sufficient, and filed in 
the office of the judge of probate, is not invalid because of its being recorded in the book 
of deeds and wills instead of on the minutes of the court. — J bid. 


ADVERTISING, see PHYSICIANS AND SURGEONS. 
AGENCY, see FACTORS AND BROKERS; INSURANCE; REAL ESTATE BROKERS. 
AMALGAMATION, see CORPORATIONS. 


APPEAL.—([Appealable Orders] —Order of reference to master not appeala- 
ble. — An order of reference to take proof of claims against an insolvent partnership to 
close up its affairs, before a master, not involving the merits of any issue embraced in 
the case, is not appealable. Simpson,C.J.,dissenting. [See learned note of the editor 
of the Southeastern Reporter.] — Jones v. Trumbo, Sup. Ct. 3. C., 6S. E. Rep. 387. 

—. See INJUNCTION. 

APPEALABLE ORDERS, see APPEAL. 

APPLICATION, see INSURANCE. 


ARBITRATION. — [Discontinuance] —Submission to arbitrators, when a dis- 
continuance of action. — A submission of a pending action to arbitration, which does 
not stipulate that it shall be entered as an order of court, operates as a discontinuance 
of the action. — Draghicevich v. Vulicevich, Sup. Ct. Cal., 18 Pac. Rep. 406. 


ARREST, see HOMICIDE; UNITED STATES MARSHAL. 
ASSAULT UPON PASSENGERS, see CARRIERS OF PASSENGERS. 


ASSIGNMENT. — (Corporations — Shareholders] — Assignment of stock sub- 
scriptions and right to assess shareholders. — A corporation made an assignment 
to trustees, including therein unpaid subscriptions, and provided that future assess- 
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ASSIGNMENT Continued. 
ments should be payable directly to the trustees. A decree, to which the stockholders 
were not individually parties, made an assessment on said stockholders, removed the 
original trustees, substituting in their stead plaintiff, to whom it gave the authority to 
collect such assessment by suit or otherwise. Held, under Code Va. 1873, ch. 141, sec. 17, 
which auth6Orizes an assignee of “ any bond, note, or writing not negotiable ” to main- 
tain an action thereon in his own name, that plaintiff could sue thereon in his own name ; 
said decree being valid and binding on the stockholders, who were sufficiently repre- 
sented by the corporation being a defendant to the suit in which said decree was 
rendered. — Lewis’ Adm'r. v. Glenn, Sup. Ct. App. Va., 68. E. Rep. 866. 


2—. —. Right of successor of assignee to bring action in his own name. — 
The president of a corporation, in accordance with a resolution of the board of directors, 
having executed a deed assigning to trustees for the benefit of creditors unpaid subscrip- 
tions to its capital stock, giving such trustees power to collect the same, and the stock- 
holders at a general meeting thereafter having approved the execution of such deed by 
a resolution commanding the board of directors to make such additional calls for 
unpaid subscriptions as would be necessary to enable the trustees to pay the debts of 
the corporation, the successor of such trustees may, by reason thereof, sue a stock- 

holder for such a call in his own name, whether such an assignment was within said 

statute (Code Va. 1873, ch. 141, sec. 17), or not. — [bid. 


—. See CORPORATIONS. 
ATTEMPT TO ESCAPE, see CRIMINAL PROCEDURE. 


ATTORNEYS AND COUNSELORS. — [Compensation — Fees)— When entitled 
to compensation for extra services. — An attorney agreed to collect and remit cer- 
tain notes for a fixed fee, which at the time were regarded good, but before they all 
became due and collected, the makers failed, and the attorney was compelled to take an 
assignment of other demands as collateral security for the notes, which required addi- 
tional labor and expense to collect. Held, that he was entitled to extra compensation 
therefor above the fee agreed on, whether done in person or by his law partner. — Singer 
y. Steele, Sup. Ct. IIL, 17 N. East. Rep. 751. 


BAIL. — {Murder — Habeas Corpus) — Question of bail after indictment for mur- 
der. — Under Const. Nev., art. 1, sec. 7, and Gen, St. Nev., sec. 4378, any person charged 
with a capital offense is bailable before conviction, if the proof of his guilt is nut evi- 
dent, or the presumption great. By section 4141, defendant in such case shall be held 
in custody where the indictment is found, “ unless admitted to bail on an examination 
upon a writ of habeas corpus.” Section 3687 gives the judge granting a writ of habeas 
corpus power to compel the attendance of witnesses, etc. On petition fora writ of habeas 
corpus for the purpose of being admitted to bail by one indicted for murder in the first 
degree, the petition containing allegations which, if true, showed the offense to have 
been but manslaughter. Held, that defendant was entitled to show the truth of such 
allegations by witnesses who testified before the grand jury and by other evidence; but 
the evidence, to entitle him to bail, must establish all the exculpatory facts without 
material conflict. — Jn re Finlen, Sup. Ct. Nev., 18 Pac. Rep. 827. 


BANKS AND BANKING, see CORPORATIONS 
BONA FIDE HOLDER, see NEGOTIABLE INSTRUMENTS. 


BOUNDARIES. — [Monuments] — Well established monument controls courses 
and distances. — Where there are well-established monuments of a boundary, 
and the line run from the point of beginning by courses and distances does not con- 
form to one of the natural calls, whereas by starting from the other point all the 
natural calls are answered, the first course and distance from the point of beginning 
must give way, especially when by following it the line is taken out in an open valley 
where there is no apparent reason for its frequent changes of course, but taken the 
other way it runs along the base of mountains, which render such changes necessary. — 
Hughes v. Cawthorne, U. S. Cir. Ct. S. D. Cal , 35 Fed. Rep. 248. 


BURDEN OF PROOF, see CORPORATIONS. 
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BURGLARY. —[(Possession of Stolen Goods]—Instruction ignoring evidence 
of alibi. — Upon trial for burglary and larceny, where it was shown that some of the 
stolen property was found in defendant’s possession the day after the burglary, and he 
introduced evidence tending to show an alibi, an instruction that where stolen property 
is so found, if the possessor fails to account for his possession in a manner consistent 
with his innocence, he is presumed to be a thief, is erroneous, because ® excludes the 
evidence of an alibi from the consideration of the jury. — State vy. North, Sup. Ct. Mo.,8 

ra S. W. Rep. 799. 


CARRIERS OF GOODS.— [Delivery] — When liability as carrier ceases and 
that as warehouseman attaches.—In an action against a common carrier for the 
loss of goods shipped on defendant’s steamer, it appeared that notice of the arrival of 
the steamer on November 25, 1882, was given the owners the same day; that the goods 
were discharged on the 27th, and that the owners had three full days in which to remove 
it before December Ist, when it was discovered that part of the goods had been lost 
since the 29th. Held, that defendant’s liability as a carrier had ceased, as the owners 
had had sufficient time by the exercise of due diligence to remove them.— Tarbell 
vy. Royal Exch. Shipping Co., Ct. App. N. Y., 17 N. East. Rep. 721. 


2—. —. [Contract — Theft] — Contract limiting liability for loss by forfeit. — 
A common carrier is not relieved from lability for goods lost by its negligence, by a 
contract of affreightment exempting it from lisbility for loss by theft, when its liability 
as carrier had ceased when the loss occurred. — J bid. 


3—. —. [Misdelivery — Negligence] — Negligence to deliver without tak- 
ing receipts. —It appeared that the goods were discharged from defendant's steamer 
upon its private wharf, to which only defendant, and those permitted by it, had access; 
that the owner had constructive possession of them, but delayed removing them, and 
left them in charge of defendant, during which time they were lost. It was defendant's 
rule that no goods should be taken from the wharf, without a receipt, but no receipt was 
taken for missing goods. Held, that defendant was negligent in not taking a receipt, 
as the property could not have been removed without its consent, tacit or otherwise. — 
Ibid. 


4.—. [Delay— Negligence]— Evidence of negligence to support a recovery. — 
A boiler was to be shipped from Boston to Little Falls. It was placed in car No. 2390 of 
the Boston & Albany road, and taken to Albany, where it was transferred to car No. 
20,126 of the New York Central & Hudson River road, with some other machinery con- 
signed to East St. Louis. The agent of the former road notified the latter of the transfer 
by a dispatch, thus: “ 2390, B. & A., Boston, to E. St. Louis, 10, transferred to 20,126, N. 
Y.C.” The latter road took the car, with the boiler therein, to East St. Louis; thereby 
occasioning delay in its delivery. Held, that, the latter road having sent the car to East 
St. Louis without examination, there was sufficient evidence of negligence to support 
a verdict against it.— Waite v. New York Cent., etc., R. Co., Ct. App. N. Y., 17 N. East. 
Rep. 730. 


5. ——. [Ownership of Goods| — When consignee treated as owner. — No other facts 
appearing, the consignee, and not the consignor, of property delivered to a common 
carrier, will be treated and considered as the owner. — Benjamin vy. Levy, Sup. Ct. Minn., 
38 N. W. Rep. 701. 


CARRIERS OF PASSENGERS. —([Assault upon Passengers — Respondeat 
Superior — Master and Servant] — When transit terminated so as to exempt 
street railway companies from liability for an assault upon its passenger by 
its conductor. — While a passenger on defendant’s street car, plaintiff, to whom the 
driver hal used insulting and abusive language, threatened to report the latter when 
they should arrive at the defendant's office, which was at the stables, at which the car 
stopped for a change of horses. Plaintiff alighted a block from the office, intending to 
report the driver while the horses were being changed, and then to resume his seat, 
but did not communicate his purpose to the driver. The car started on, but was after- 
wards stopped before reaching the stables, and the driver went to the sidewalk, where 
plaintiff was,and assaulted him. Held, that the contract for carriage had terminated; 
that the driver was acting outside the scope of his employment; and that defendant was 
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not liable for the injuries inflicted by the assault.— Central R. Co. vy. Peacock, Ct. App. 
Md., 14 Atl. Rep. 709. 


2.—. [Contributory Negligence)— Passenger riding on footboard of street 
car.—In an action for damages for personal injuries received by one riding upon the 
footboard running along the side of a two horse open street car, in consequence of his 
being knocked therefrom by colliding with a passenger standing upon the footboard of 
acar passing the one upon which he was riding, where the evidence showed that 
plaintiff was a stranger to the road; that where he entered the car the track was single 
and there was nothing to indicate knowledge on his part that it was different elsewhere; 
that he was invited by the company’s agent to take a position upon the car, the seats 
and platforms of which were filled, and the only place left for him being on the foot- 
board; that at another place along the route of the road the track was double and cars 
in passing each other ran so close together that in case the inner footboards of both 
cars were occupied by passengers they could not pass each other in safety, it was not 
error to refuse to take the case from the jury on the ground of contributory negli- 
gence. — City R. Co. v. Lee, Ct. Err. & App. N. J., 13 Cent. Rep. 273. 


3.—. —. [Express Messengers|]— Validity of contract exempting carrier 
from liability.—The privilege accorded by a railroad company to an express mes- 
senger, holding a passenger's season ticket, of riding in the baggage car, where pas- 
sengers were not allowed to ride, is a sufficient consideration for an agreement by such 
messenger to absolve the railroad company from all liability for accident or injury re- 
sulting therefrom, even if caused by the company’s servants. — Bates v. Old Colony R. 
Co., Sup. Jud. Ct. Mass., 17 N. East. Rep. 633. 


4.—. [Negligence—Contributory Negligence])— When negligence to jump 
from train on hearing danger signals.—A train running on a road which hada 
double track was stopped by a snow-bank. There was a curve in the track at that 
point, and during the night some passengers saw the light of an engine, which they sup- 
posed was on the same track with them, approaching rapidly from behind, and at the 
same time the engine of the passenger train gave certain sharp, keen whistles, which 
they toox for whistles of alarm. The light was upon a snow-plow, which was on the 
other track, and which was known by those in charge of the passenger train to be 
on that track. One of the passengers, being alarmed, ran out, and was caught in the 
snow-plow, receiving injuries from which he died. Held, that the whistle not being for 
passengers, the sounding of it was not negligence, and the company was not liable. — 
Chicago, etc., R. Co. vy. Felton, Sup. Ct. Ill., 17 N. East. Rep. 765. 

CASHIER, see CORPORATIONS. 

CERTIFICATE, see CORPORATIONS. 

CHARITABLE USES, see WILL. 

CHILDREN, see NEGLIGENCE. 

CHINESE, see CITIZENSHIP. 


CITIZENSHIP. — (Chinese — Habeas Corpus]— Native children of Chinese par- 
ents are citizens.— Achild born in the United States of Chinese parents is, by the 
rule of the common law and the fourteenth amendment, a citizen of the United States, 
and, when restrained of its liberty of locomotion therein, may be delivered therefrom, 
on habeas corpus, by the proper national court.— Er parte Chin King, U. 8. Cir. Ct. D. 
Ore., 35 Fed. Rep. 354. 


CLERICAL MISTAKE, see WILLS. 

COLLISIONS ON HIGHWAY, see NEGLIGENCE. 

COMMERCIAL PAPER, see NEGOTIABLE INSTRUMENTS. 

COMMISSIONS, see REAL ESTATE BROKERS. 

COMPENSATION, see ATTORNEY AND COUNSELORS. ' 

CONSIDERATION, see NEGOTIABLE INSTRUMENTS. i 
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CONSOLIDATIONS, see CORPORATIONS. 


CONSTITUTIONAL LAW.—([Excessive Fines—Local Option Laws] — Fines 
under Missouri local option law.— The penalty for violation of the Missouri 
local option act of April 5, 1887, being therein fixed at a fine of not less than $300 
or more than $1,000, or by imprisonment in the county jail not less than 6 nor more 
than 12 months, or by both fine and imprisonment, punishment by fine of $300 and im- 
prisonment for 365 days is not excessive, or cruel and unusual, w'thin the prohibition 
of Const. Mo., art. 2, sec. 25.—EHxr parte Swann, Sup. Ct. Mo., 9S. W. Rep. 10. 


2.—. (Game Law.]—Selling game killed in another State. — An act providing 
that “colin or quail” can only be killed during the months of November and Decem- 
ber of each year, and that “no person shall sell or expose for sale, or have in 
possession for the purpose of selling or exposing for sale, any of the kinds or species 
of birds protected by this act, after the expiration of eight days next succeeding the 
times limited and prescribed for the killing thereof,” when construed with an act 
providing that in all prosecutions for violations of laws for the protection of game, 
proof of its possession, at any time when the killing, taking or having in possession 
any such game is by law prohibited, shall be prima facie evidence of a violation of 
the law, does not prohibit the having in possession and exposing for sale at any time 
quail killed in another State and afterward brought into this State for sale.—People 
v. O'Neil, Sup. Ct. Mich., 38 Alb. L. J. 173. 


3. ——. [Municipal Corporations— Abridging Rights of Citizens — Due Process 
of Law — Markets) — Power to regulate markets.— The provision in the Mobile 
city ordinance entitled an “ ordinance to establish and regulate markets,” prohibiting 
the sale of fresh meats at retail outside of certain markets established by the ordi- 
nance, is not violative of Const. U. S., art. 14, sec. 1, prohibiting laws which shalj 
abridge the privileges or immunities of citizens, etc. Such prohibition is not in vio- 
lation of Const. Ala., art. 1, secs. 1, 7, providing that all men are free and independ- 
ent, and entitled to liberty, etc., and that no one shall be deprived of property without 
due process of law, etc. The clause in the Mobile city charter granting the power to 
“regulate and manage markets” impliedly authorizes the city council to adopt an 
ordinance prohibiting the sale of particular commodities at stores, stalls and places 
outside of market-houses established for such purpose.— Er parte Byrd, Sup. Ct. Ala., 
4 So. Rep. 397. 


4, 


[Police Power)— Fertilizers — Regulation of sale of fertilizers.— The act 
establishing a department of agriculture (Code Ala., sec. 129 et seg.), and regulating 
the sale of commercial fertilizers, and guarding the public against worthless com- 
pounds, by affording a cheap and reliable method of detecting fraud, is a legitimate 
police regulation, and constitutional.— Steiner v. Ray, Sup. Ct. Ala., 4 50. Rep. 172. 


5.—. [Railway Companies — Municipal Bonds— Titles of Laws] — Railroad 
charter having more than one subject and that not expressed in title — 
Municipal subscription void.— Const. 111. 1848 provides that no private or local law 
shall embrace more than one subject, and that that shall be expressed in the title. Act 
March 10, 1869, entitled “‘ An act to incorporate the St. Louis & Southeastern Railroad 
Company,” provides not only for the incorporation of the company, but also for the 
subscription to the capital stock thereof by certain counties. Held, that the latter pro- 
vision is within the prohibition of the constitution, and that bonds issued by a county 
in pursuance thereof are void.— People v. Hamill, Sup. Ct. Ill., 17 N. East. Rep. 799. 


—. See NEW TRIAL; JuRY TRIAL. 


CONTEMPT.— [Habeas Corpus— Jurisdiction] — Validity of contempts in pro- 
ceedings supplementary to execution.— Upon an application for habeas corpus, 
where the petitioner has been committed as for a contempt in failing to obey an order 
made in proceedings in aid of execution, if the officer had jurisdiction in the matters 
his orders, so long as they are within the authority conferred upon him, cannot be in- 


quired into, although they may have been irregular and erroneous.— Jn re Morris, Sup. 
Ct. Kan., 18 Pac. Rep. 171. 
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CONTRACTS. — [Restraint of Trade] — Not invalid because unlimited as to 
time.— A contract not to engage in the profession of medicine or surgery within cer- 
tain limits, is not void simply because the duration of the restraint is not limited.— 
French v. Parker, Sup. Ct. R. L., 14 Atl. Rep. 870. 


2.—. [Validity — Restraint of Trade —“ Trusts ""] — That a “trust"’ is void 
as being in restraint of trade.— Certain stockholders agreed to place their stock 
for three years in the hands of trustees, with power to vote the same at all stockholders» 
meetings, during such time, the stock only t» be sold subject to the agreement; and 
they further agreed to sell to one another in preference to any third person, provided 
they could obtain the price offered for it by outsiders. Held, that the contract, being 
arestraint on the alienation of property, would not be enforced in equity. — Moses v. 
Scott, Sup. Ct. Ala., 4 So. Rep. 742. 


—. See CARRIERS OF GOODS; CORPORATIONS. 
CONTRACTOR, see MUNICIPAL CORPORATIONS. 


CONTRIBUTORY NEGLIGENCE, see CARRIERS OF PASSENGERS; MvUNIcrPaL 
CORPORATIONS ; NEGLIGENCE. 


CON VEYANCER, See HOMESTEAD. 


COPYRIGHT.—([Pictures]— Designs for trade-labels.—Plaintiffs designed a 
picture, representing a young woman holding a bouquet of flowers, to be printed on 
labels for cigar boxes, and delivered to the libraman of Congress a description of the 
picture by the title “‘ Nosegay,” and the librarian duly recorded the name of the 
picture. Held, that this was an attempted evasion of act Cong. June 18, 1874, sec. 
3, providing that no prints or labels designed to be used for any article of manufac- 
ture can be copyrighted, but authorizing them to be registered as trade-marks; and 
that plaintiffs’ design could not be protected as a copyright. — Schumacher v. Wogram, 
U. 8. Cir. Ct. S. D. N. Y., 35 Fed. Rep. 210. 


CORPORATIONS. — [Actions Against] —Joinder of stockholders.— Under Gen_ 
Laws Colo., sec. 201, providing that a stockholder in a corporation sLall be liable for 
its debts to the extent of his unpaid stock, and sec. 212, providing that a suit in 
equity may be brought against a stockholder of a corporation that has dissolved, or 
ceased to do business, leaving debts unpaid, by joining the corporation and the stock- 
holders in such suit, a complaint in an action on an insurance policy joining the company 
and several stockholders as defendants, and alleging that the company had ceased to 
do business leaving debts unpaid, does not misjoin the parties, and a separate judgment 
may be rendered against a stockholder in the same suit.— Tabor v. Goss Mfg. Co. 
Sup. Ct. Colo., 18 Pac. Rep. 537. . 


2—. [Amalgamation—Consolidation] —Consolidated corporation subject to 
liabilities of the prior corporations.— The legal effect of the consolidation of 
two corporations, under the provision of act No. 157 of 1874, is a perfect amalgamation, 
which terminates the existence of the consolidating companies as sepurate autonomies, 
and operates the creation of a new one, thus concentrating in one corporation the 
members, the property and the capital stock of both. The consolidated corporation not 
only assumes duties and obligations similar to those of the former corporations, but it 
will be held on the very identical liabilities and obligations incurred by either of the 
former companies. Hence, under the amalgamation effected between the New Orleans 
Gas-Light Company and the Crescent City Gas-Light Company, the obligation im 
posed by the legislature, on the former company, to furuish gas, free of charge, to the 
Charity Hospital, adheres to the new or consolidated company, without reference to 
the term or duration of the charter of said company as previously composed. Fenner, 
J., dissenting. — Charity Hospital v. New Orleans Gas-Light Co., Sup. Ct. La., 4 So. 
Rep. 433. 


3. —. [Consolidation— Patents for Inventions — Assignment] — Assignment 
of rights of old to new corporation. — Laws N. Y. 1884, ch. 367, sec. 5, provides for 
the consolidation of existing corporations, and for the transfer of their property to the 
new company ; section 6 provides that no claim against any corporation so consolidated 
shall beimpaired. Rev. St. N. Y., pt. 1, ch. 18, tit. 3, see. 9, provides that the directors or 
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CORPORATIONS — Continued. 
managers of any dissolved corporation, at the time of its dissolution, shall be trustees 
of its creditors and stockholders, with full power to settle its affairs. Rey. St. U.S 
sec. 1898, provides that every patent shall be assignable in law, by an instrument in 
writing. Held, that by the consolidation of two corporations the old corporations do 
not become extinct, so as not to be able to wind up their business, but that an assign- 
ment of the legal ttle of a patent in writing to the new corporation, by the president 
and secretary of one of the old corporations, after the consolidation, in pursuance of a 
vote of its executive committee passed prior thereto, is suflicient to convey said title. — 
Edison Electric Light Co. v. New Haven Electric Co., U. 8. Cir. Ct. D. Conn., 85 Fed. Rep. 
235. 


4.—. [Directors— Banks and Banking— Cashier] — Liability of directors for 
losses by defaulting cashier.—In an action by depositors in a bank against the 
directors personally fur loss occasioned by a defaulting cashier, who owned a one-fifth 

i interest, and was the leading spirit in the bank, a man of recognized business ability, 

and as was supposed of the highest integrity, it appeared that for nine years he had 

been making false entries, and had embezzled a large amount; that the services of the 
directors were gratuitous; that at the time of a merger of the old bank in a new one no 
new books had been opened, thus enabling the cashier to conceal his former defalca- 
tions, but there was nothing to excite suspicion a3 to the cashier's honesty, the frauds 
being perpetrated by false entries, which made the weekly statements apparently cor 


f rect; that the duties of cashier, book-keeper, and teller were all performed by the 
defaulting cashier. Held, that the directors were not liable. — Savings Bank of Louis. 
Bs ville’s Assignee vy. Caperton, Ct. App. Ky.,8S. W. Rep. 885. 

5. —. ——. Proof of negligence of directors. —In such case, the fact that bonds 
‘ belonging to one of the directors were used, in his absence, by the cashier, in his state- 


ment as to the condition of the bauk, as bank assets, the bank being accustomed to 
invest in like bonds, does not indicate negligence on the part of the directors in their 
failure to examine the books to see to whom the bonds had been charged, there being 
no suspicion of the cashier's integrity. — Ibid. 


6 —. —. Deposit in another bank to secure drafts.— In such case, the bank 
being run in two departments, as asavings bank and a commercial bank, the directors 
are not guilty of neglect in placing certain bonds belonging to the savings side of the 
bank in the custody of a New York bank for the purpose of enabling the bank to draw 
upon New York when necessary, which bonds the defaulting cashier afterwards pledges 
as collateral to raise money. — Ibid. 


ie 7.—. —. [De Facto Officers — Injunction] — Title of directors examined into 
as in motion res:raining sale of corporate stock. — Persons acting as directors of a 
be street-railway company, alleged not to have been legally elected, will be enjoined from 
% selling complainants’ stock for non-payment of assessments and calls thereon, and 


from making other calls, and the validity of their election will be examined into, as 
collateral to the relief sought, though an original bill to test such election would not be 
“ sustained. — Moses v. Tompkins, Sup. Ct. Ala., 4 So. Rep. 762. 


8. ——. [Municipal Corporations—Fire Limits— Railway Company —Injunc- 
tion] —Injunction to protect railway company in building wooden addition 
to depot within fire limits of city.— Where city authorities threaten to arrest and 
fine any person engaged in the construction of an addition to a depot, the erection of 
which is claimed to be a violation of the city ordinance against erecting wooden build- 
ings within certain designated limits, and also threaten to destroy the building if 
erected, equity will assume jurisdiction to protect the corporate franchise of the rail- 
road company building such depot from invasion by such enforcement of an ordinance 
asserted to be void, or to have no application. — City Council v. Louisville, etc., R. Co., Sup. 
Ct. Ala., 4 So. Rep. 626. 


9.—. [Officers and Agents— General Manager]— Power to employ an at- 
torney. — Where the general manager of a railroad company retains a practicing at- 
torney to attend to the legal business for the company, the company is liable for the 
services of the attorney, unless the general manager had no authority to make the em- 
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CORPORATIONS — Continued. 
ployment, and the attorney knew, or might have known, by using ordinary diligence, 


that he had no such authority. — St. Louis, etc., R. Co. vy. Grove, Sup. Ct. Kan., 18 Pac. 
Rep. 958. 


10. —. [Officers — Trusts] — Officers must account to corporation for individual 
profits. — The president of a packet company having failed to make a contract for his 
company with the government for carrying the mails, and subsequently succecding in 
making such a contractin his own behalf, employing the boats of his company to the 
extent of its capacity so long as the said company operated boats on that route, but 
employing other boats when necessary, will be required to use all the facilities afforded 
by the company, and to account to the company for all money received for the service 
performed by it, but not for that received for services rendered by the other boats.— 
Clubb v. Davidson, Sup. Ct. Mo., 8S. W. Rep. 545. 


[Powers—Trust Deed] — Validity of trust deed of corporation under 
laws of Virginia — \ deed of trust executed in Virginia by the president, under 
authority of a resolution of the directors of a corporation cSeated under the laws of 
Virginia, for the purpose of transacting an express and transportation business, and 
domiciled in said State, conveying all its property to trustees for the benefit of credi- 
tors, reserving the enjoyment of the property, under the title of the trustees, from its 
date, September 20th, until November Ist following, unless the trustees should be re- 
quired by some creditor secured to take possession, and requiring the trustees, out of 
the proceeds of the property, to pay all debts that might become due from the com- 
pany to its officers and agents, and all amounts of indebtedness the company might 
incur to railroad companies for transportation, over and above the net receipts for such 
transportation for a like period, and further reserving to the grantor absolutely all tolls 
and compensation for the transportation of express matter not yet delivered to the 
consignees nor transported under existing contracts, is to be construed by the laws 
of Virginia, and, so construed, is valid. — Lewis’ Admr. vy. Glenn, Sup. Ct, App. Va., 68. 
E. Rep. 866. 


hk. —. [Principal and Agent — Officer — Treasurer — Notice] — Corporation 
liable for money stolen by treasurer to make good his own defalcation. — 
Where the defaulting treasurer of a corporation, whose defalcation is as yet unknown 
and unsuspected, steals money from a third person, and places it with the funds of the 
corporation in order to conceal and make good his defalcation, without the knowledge 
of any other officer, the corporation, having used the money as its own, does not there- 
by acquire a good title to it, as against the true owner, since it is charged with the 
knowledge of its treasurer, who was its sole representative in the transaction. — At- 
lantic Cotton Mills v. Indian Orchard Mills, Sup. Jud. Ct. Mass., 17 N. E. Rep. 496. 


13,—. ——. Rule applied where the treasurer of two corporations transferred 
money from one to the other.— The treasurer of two corporations took money from 
one and placed it with the funds of the other, to conceal and make good a defalcation, no 
other person having knowledge of the fact of the defalcation or the misappropriation 
ofthe money. Held, that the fact that the treasurer upon a private memorandum 
charged himself with the sums fraudulently withdrawn by him was immaterial, and 
that the corporation receiving the money without consideration could not avoid liability 
for its return by showing that the treasurer entered the same upon the books of the 
other corporation as loans to other persons, and that the latter corporation had endeay- 
ored to collect the same from such persons. — Ibid. 


M4. —. [Religious Societies — Contracts — Officers — Burden of Proof}— Author- 
ity of officers to make promissory notes.—In an action against a religious cor- 
poration on certain promissory notes signed, not as a board, but separately, by the 
president, the secretary, and the treasurer, who constitute a majority of the trustees, 
but are not shown to have had authority to make the notes, their signatures as officers 
do not raise the presumption of their authority; and in the absence of a showing of 
such authority, or of previous similar dealings, or of any adoption or ratification by the 
corporation of the instruments, they are not binding upon it.— People’s Bank v. St, 
Anthony's Roman Catholic Church, Ct. App. N. Y., 17 N. E. Rep. 408. 
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»b.—. —. [Roman Catholic Church]— Acts of majority of trustees not 


17. 


binding on congregation.— Under act N. Y. 1863, amendatory of the act of 1813, 
providing that upon the making and filing a certificate of incorporation by the bishop, 
the vicar general, and a pastor of a Catholic church, together with two others selected 
by them, the persons signing the certificate, and their successors, shall be a body cor- 
porate; and providing, further, that “such church or congregation shall be a body 
corporate by the name and title expressed in such certificate, and said persons signing 
the same shall be trustees thereof,’ — does not constitute the trustees the corporation 
in place of the congregation, so as to make the acts of a majority of the trustees binding 
on the congregation, in the absence of proof of their authority. — / bid. 


—. [Shares and Stock]—Conditional subscription to stock — Liability of 
subscriber. — Under subscriptions to railroad stock on the following terms: “ One. 
fourth to be paid when the road is completed to a certain county line; the remainder 
“to be paid in four equal installments, of four months, as the work progresses through 
the county, provided the company established a depot” at a certain point, —the erec- 
tion of the depot is not’a cendition precedent to payment of the subscriptions; and an 
assignee of the subscription list may maintain an action thereon for a call maturing 
after the road is completed to the county line, and while work thereon is in progress, 
though, at the time the action is brought, work on the road has been abandoned, the 
depot has not been built, the railway company is insolvent, and its property and 
franchises have been sold. But such action cannot be maintained for an installment 
not maturing until after work on the road has been abandoned. — Paducah, etc., R. Co. 
v. Parks, Sup. Ct. Tenn., 8S. W. Rep. 842. 


—. —. Action on stock subscription —Tender of certificates.— An action 
may be maintained on a subscription to railroad stock, without a previous tender of 
stock certificates, though the contract of subscription provides that “ certificates of 
stock issue to said subscribers, as to other subscribers in said company, upon payment 
of their subscriptions.” — Jbid. 


—. —. [Liability of Stockholders — Set-off] — Only direct indebtedness 
capable of set-off. — Though act Pa. April 26, 1872, which is a supplement to an act in- 
corporating a trust company, makes each stockholder individually liable to creditors 
and depositors, on insolvency of the bank, stockholding creditors or depositors are en- 
titled to share ratably with other creditors, and only their direct indebtedness on stock 
subscriptions can be set off against their ascertained shares in the money to be dis- 
tributed, as the personal liability created by act of 1872 is contingent on the final in- 
ability of the bank to pay. — Appeal of Schlaudecker, Sup. Ct. Pa., 14 Atl. Rep. 229. 


—. —. [Mortgage — Certificate — Delivery] —Mortgageof corporate stock 
valid without delivery. — A mortgage of shares of corporate stock, although land is 
also included in the mortgage, is valid and binding between the parties, without de- 
livery of possession of the certificate of stock. — Tregear v. Etiwanda Water Co., Sup. 
Ct. Cal., 18 Pac. Rep. 658. 


20.—.. ——. [Mines and Mining] — When subscribers to mining company en- 


titled to their shares. — Where mines were conveyed to defendant in trust to organ- 
ize a joint-stock company to develop the mines, the grantors to receive in consideration 
therefor a proportion of the stock of such company after a certain amount of stock has 
been set aside for a working capital, held, that when the company is organized, and the 
stock has been set apart for the working capital, the grantors at once become entitled 
to their shares, and cannot be made to wait until the stock set apart for working capital 
is actually sold. — Philes v. Hickies, Sup. Ct. Ariz., 18 Pac. Rep. 595. 


21.——. ——. No power to subscribe for shares in another corporation.— Where a 


construction company had subscribed to the stock of a railroad company, and paid 
more than 10 per cent. of the subscription in money, it will not be presumed, in a pro- 
ceeding by the railroad company to condemn land, that it had no power to make such 
subscription, neither its charter nor the law of its organization being produced, and it 
not denying or disputing its liability. — Rochester, etc., R. Co. vy. Babcock, Ct. App. N. Y., 
17 N. East. Rep. 678. 
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CORPORATIONS — Continued. 

2. —. [Stockholders—Minority | —- When stockholder may sue to prevent diver- 
sion of corporate funds without applying to have suit brought in name of 
corporation. — When the managers and majority of the stockholders of a corporation 
divert it and its assets and property from their legitimate purposes to the use and 
benefit of one of such majority, a minority stockholder may bring suit without applying 
to have suit brought in the name of the corporation. — Rothwell v. Robi , Sup. Ct. 
Minn., 38 N. W. Rep. 772. 


2%. —. [Stock— Transfer] — Proof of acceptance. — As between the administrator of 
the original stockholder and his alleged assignee, who denies having bought the stock 
or authorized the transfer, the record of the transfer upon the books of the company is 
notsuflicient proof of acceptance by the assignee to render him liable to the estate for 
calls and assessments paid by it subsequent to the assignment; and this is especially so 
where such transfer was made under a power of attorney given by the original stock- 
holder, and executed at his instance without the knowledge or consent of the pretended 
assignee. — Tripp v. Appleman, U. 8. Cir. Ct. S. D. Ohio, 35 Fed. Rep. 19 


u.—. —-. [Subrogation]—Subrogation of assignor to claim for assess- 
ments.— An original stockholder, who has been compelled to pay calls on stock after 
he has assigned it, is entitled to be subrogated to the rights of the corporation against 
the delinquent assignee only upon clear proof of acceptance of the transfer by the 
assignee. — Ibid. 

—. See ASSIGNMENT; DEED; PARTNERSHIP. 

CORROBORATION, see CRIMINAL Law. 

CRIMINAL PROCEDURE, see Jury TRIAL. 

CRIMINAL PROSECUTION, see SEDUCTION. 


COUNTIES.— [Negligence — Jail] — County not liable for bad condition of jail.— 
A county is not liable to the inmates of its county jail for negligently permitting such 
jail to become and remain in such a bad condition that the inmates thereof become sick 
and diseased. — Pfeferle v. Lyon County, Sup. Ct. Kan., 18 Pac. Rep. 506. 


COURTS.— [Federal Courts— Venue] — Actions against corporations. — Act Cong. 
March 3, 1837, sec. 3, provides that, except “ when the jurisdiction is founded only on 
the fact that the action is between citizens of different States,” “ no civil suit shall be 
brought * * * against any person by original process or proceeding in any other 
district than that whereof he is an inhabitant.” Held, that the Circuit Court sitting in 
Illinois had no jurisdiction of a suit for the infringement of letters-patent brought by a 
corporation of that State against a corporation of Connecticut, having its principal 
office in Massachusetts, and doing business in Illinois; a corporation, under the act of 
1887, being an inhabitant of the place where it has its principal place of business, where 
its corporate offices and records are kept, and its corporate meetings are held, and 
there being no statute in Illinois making it a condition of foreign corporations doing 
business in the State that they appoint agents upon whom process may be served. — 
Gormully Mfg. Co, v. Pope Mfg. Co., U. 8. Cir. Ct. N. D: Ll., 34 Fed. Rep. 818. 


CRIMINAL LAW.—[Accomplices]—When accomplice forfeits right for pro- 
tection by bad faith.— Hinz, accused as an accomplice in crime, upon a promise of 
immunity if he would testify truly before the grand and trial juries, and thereby aid 
in the indictment and conviction of his co-conspirators, testified fully before the grand 
jury, and upon his testimony a joint indictment was found against his associates in 
crime and himself. After a trial jury had been impaneled to try three of the parties, 
to whom a separate trial had been granted, Hinz informed the prosecuting attorney of 
his determination to so change his testimony as to wholly exonerate the parties on 
trial, and thereby render it impossible to convict them upon testimony then available; 
and, upon being threatened with a prosecution for perjury, if his testimony should be 
so changed, he refused to testify at all, and the prosecuting attorney was then con- 
strained to make, and did make, an arrangement with another accomplice to testify 
upon similar terms, who, having testified, was discharged, and a nol. pros. as to him 
entered. Hinz was thereupon arrested, and held to answer to the indictment. After 


, 
, 
7 
is 
1 
d 
7 
, 
~ 
ave 
= 


816 DIGEST OF RECENT CASES. 


CRIMINAL LAW — Continued. 


the other testimony of the prosecution and of the defense was all in, Hinz offered, and 
was anxious, to testify in rebuttal, but his offer was declined. Held, that Hinz, by re- 
fusing to testify before the trial jury, as he had agreed to do, notwithstanding his testi- 
fying before the grand jury, had forfeited all right to immunity or clemency, and 
subjected himself to trial and conviction; and the court refused to continue the case 
in order to allow him an opportunity to apply to the president for a pardon be- 
fore conviction. Whether an accomplice already indicted shall, upon promise of 
immunity, be admitted as a witness for the government or not, is determined by the 
judges in their discretion, as may best serve the purposes of justice. If the accomplice 
offering himself as a witness with the expectation of immunity appears to have been 
the principal offender, he should be rejected. If an accomplice, having made a private 
confession, upon a promise of pardon by the attorney-general, should afterwards re- 
fuse to testify, or in bad faith testify falsely, he may be convicted upon the evidence of 
that confession. — United States v. Hinz, U.S. Cir. Ct. N. D. Cal., 35 Fed. Rep. 272. 


2.—. —. [Corroboration]— When court will advise acquittal unless cor- 
roboration. — The court will advise a jury not to convict of felony upon the testimony 
of an accomplice alone, without corroboration. — Zbid. 


3% —. —. Cannot corroborate each other.—If two or more accomplices are pro- 
duced as witnesses, they are not deemed to corroborate each other; but the same rule 
applies, and the same corroboration is required, asif there were but one.—[The 
learned editor of the Federal Reporter cites the following cases: People v. Elliott (N, 
Y.), 12 N. E. Rep. 602, and note: People v. Kunz (Cal.),14 Pac. Rep. 836; Patterson v. 
Com. (Ky.), 5S. W. Rep. 387; People v. Clough (Cal.), 15 Pac. Rep. 5; State v. Dana 
(Vt.), 10 Atl. Rep. 727; Dodson v. State (Tex.),6S. W. Rep. 548; Boyd v. State, Id. 853s 
Wisdom v. People (Colo.), 17 Pac. Rep. 519; Pool v. State (Tex.), 8 S. W. Rep. 817; 


Buchannan v. State, Jd. 665. As to whois an accomplice within the rule, see Smith »#, 
State (Tex.), 55. W. Rep. 219, and note.] — Jbid. 


4.—. [Former Acquittal]—Acquittal on charge of robbery when bar to 
prosecution for false imprisonment.— An acquittal upon an indictmen tfor rob- 
bery is a bar to a prosecution for the same act under an indictment for false imprison- 


ment, when an assault constitutes an ingredient of the transaction. — Fox v. State, Sup. 
Ct. Ark., 8S. W. Rep. 836. 


5. —. [Sentence] — Reversal of one of the judgments —Effect on subsequent 
sentence. — Where a prisoner was sentenced, at the same term of court, to three suc- 
cessive terms of imprisonment, the reversal of the udgment upon which he was 
sentenced to the second term of imprisonment does not entitle him to a discharge upon 
expiration of his first term, but the third term will begin immediately after the first has 

expired. — Ex parte Jackson, Sup. Ct. Mo., 88. W. Rep. 800. 


CRIMINAL PROCEDURE. [Evidence— Attempt to Escape].—On trial for 

murder, it is competent to show that defendant requested a fellow-prisoner to assist 
him in escaping from the jail in which he was confined, and the jury may take that fact 
into consideration in determining defendant's guilt or innocence. Norton, C. J., and 
Ray, J., dissenting. — State vy Jackson, Sup. Ct. Mo., 8S. W. Rep. 749, 


2.—. [Examination of Witnesses— Experts—Evidence]—Strength of evi- 
dence to support hypothetical questions as to death by poison. —In a trial for 
murder, where the State claims the death was caused by poisoning, it is admissible to 

ask expert witnesses the cause of the death when there is some evidence to support the 

facts hypothetically stated in the questions. It is proper to propound an hypothetical 
question to an expert, based on any facts of which there is evidence, though the weight 
of evidence may be strongly against the truth of the facts assumed, and it is for the 
jury to disregard the opinion if the evidence fails to establish the facts thus assumed.— 
People v. Bowers, Sup. Ct. Cal., 18 Pac. Rep. 660. 


CUSTODY OF CHILDREN, sce PARENT AND CHILD. 


DAMAGES, sce MUNICIPAL CORPORATIONS ; TELEGRAPH COMPANIES 
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DEED. — [Corporations — Interpretation] — What words in a trust deed of a cor- 
poration pass the right to assess shareholders. —Such deed, including “ all the 
estate, property, rights, and credits” of the grantor, ‘“‘of every kind and wherever 
situated,” enumerating many by name, followed with, “ all moneys payable to the com- 
pany, whether on calls or assessments on stock of the company or otherwise,’”’ passed 
the title to the unpaid subscriptions to the capital stock of suid company to said 
trustees, with power to collect and receive the same, when authoritatively called for, to 
the extent of the call made. — Lewis’ Admr. v. Glenn, Sup. Ct. App. Va., 6 S. E. Rep. 866, 


2, —. [Execution — Subscribing Witnesses] — How signed by subscribing wit- 
nesses. — The two subscribing witnesses to a deed need not sign in the presence of 
each other and of the grantor, nor must the grantor sign in the presence of both wit- 
nesses ; but it is sufficient if the grantor signs, seals, and delivers the instrument in the 
presence of one subscribing witness, and afterwards acknowledges the signing, sealing 
and delivery in the presence of another witness, who then subscribes his name. — Lit 
tle v. White, Sup. Ct. 8. C., 7S. E. Rep. 72. 


—. See HOMESTEADS., 
DE FACTO OFFICERS, see CORPORATIONS. 
DELAY, see CARRIERS OF GOODS, 
DELIVERY, see CARRIERS OF GOODS ; CORPORATIONS. 

DEPOSITIONS, see EVIDENCE. 

DIRECTIONS, see CORPORATIONS. 

DISCONTINUANCE, see ARBITRATIONS. 

DISCRETION, see JuRY; TRIALS. 

DISTURBING PUBLIC WORSHIP.—([Religious Societies] — Expelled mem- 
bers assembling in meeting house for worship. — After a minority of the members 
of a religious society have been excluded from church membership, they have no right 
to use the church edifice; and, being assembled for worship, the officers of the church 
may remonstrate against such use of the church edifice, and use such means, not 


arounting to needless force, as is necessary to prevent it, without being guilty of dis- 
turbing public worship. — Morris v. State, Sup. Ct. Ala., 4 So. Rep. 628. 


DRUNEKFNNESS.— [Indictment — Innkeeper]—Innkeeper not indictable for 
being drunk on his own premises. — An innkeeper is not indictable for being drunk 
in his own inn, unless it becomes a nuisance, and is so charged in the indictment. — 
State v. Locker, 14 Atl. Rep. 749. y 


DUE PROCESS OF LAW, see CONSTITUTIONAL Law. 


EJECTMENT.-— [Possession] — Title founded on possession merely. — Where 
neither plaintiff nor defendant in ejectment connects himself by paper title with the 
oldest claimant, but plaintiff enters into possession, builds a house, and puts a tenant 
therein, such possession will support ejectment against one who merely shows a later 
possession, without title to authorize it. — Strange v. King, Sup. Ct. Ala., 4 So. Rep. 600. 


EJUSDEM GENERIS, see WILL. 


ELECTIONS. — [Supervisor] — Compensation of Federal supervisor of elec- 
tions. — Under Rey. St. U. 8., secs. 2016, 2017, 2026, 2031, requiring the attendance of 
supervisors of election at the registration of voters, and at elections, and providing that 
the chief supervisor shall furnish instructions to the supervisors, and that each super- 
visor shall be allowed five dollars for each day he is on duty, not exceeding ten days, a 
supervisor who, under instructions from the chief supervisor, attends for six days the 
registration, one day for final revision of registration, and one day at the election, is 

entitled to the prescribed compensation for each of the eight days. — Berry v. United 

States, U. S. Dist. Ct. E. D. Va., 35 Fed. Rep. 269. 


ELECTION, see INTOXICATING LIQUORS. 
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EMINENT DOMAIN. -— [Railroads in Streets — Abutters — Injunction] — When 
injunction not granted to restrain operation. — Equity will not entertain a bill of 
an abutting proprietor to enjoin a railroad company from operating its trains overa 
track laid in a public street under legislative authority, on the ground that he has not 
been compensated for the incidental damages, where complainant’s property has not 
been actually taken, and he has made no effort to arrest the work, nor given notice that 
he claims damages, until after the track has been laid, though the constitution of the 
State (Const. Mo., art. 2, sec. 21) requires compensation in advance for the taking or 
damaging of property for public use. In such case he must be left to his remedy at 
luw. — Osborne vy. Missouri Pac. #. Co., U. 8. Cir. Ct. E. D. Mo., 35 Fed. Rep. 84. 


EQUITY, see TRADE-MakkKs. 
ESTOPPEL, see INSURANCE; Usury. 


EVIDENCE. — (Admissions — Deposition] — When a deposition may be read as 
an admission. — The declarations of a party to a suit made in a deposition taken by 
his adversary may be read in evidence against him on the trial in the same suit in which 
such deposition was taken, whether he is present or absent. Overruling Priest v. Way, 
87 Mo. 16. Norton, C. J., dissenting. — Bogie v. Nolan, Sup. Ct. Mo., 9S. W. Rep. 14. 


2.—. [Weight of Evidence] — Negroes — Relative value of white and negro 
testimony. — While race distinctions, affecting the intelligence and moral stamina of 
the witnesses, are to be considered in weighing their testimony, care should be taken 
not to exaggerate the consideration into a mere aversion for the witness’ testimony on 
account of his race.— The General Rucker, U.S. Dist. Ct. W. D. Tenn., 35 Fed. Rep. 182. 


—-. See CRIMINAL PROCEDURE; MASTER AND SERVANT; SEDUCTION. 
EXAMINATION OF WITNESSES, see CRIMINAL PROCEDURE 
EXCESSIVE FINES, see CONSTITUTIONAL Law. 

EXECUTION, see DEED. 

EXPERTS, see CRIMINAL PROCEDURE. 

EXPRESS MESSENGERS, see CARRIERS OF PASSENGERS. 


EXTRADITION. —[Interstate Extradition ]— Warrant need not set out affi- 
davit in full.—A warrant issued by the State executive for the apprehension and 
extradition of fugitives from justice, is sufficient when it recites, without setting out 
in full, the affidavit on which it is based.— [The court, speaking through Wilson, J., 
said: “Itis not essential to the validity of the warrant that it should set out in full 
or be accompanied by the ihdictment or affidavit upon which it is based. Nichols rv. 
Cornelius, 7 Ind. 611; Robinson vr. Flanders, 29 Ind. 10; People v. Pinkerton, 77 N. Y. 
245; People r. Donohue, 84 N. Y. 438. In Ex parte Thornton, 9 Tex. 635, this question 
is referred to, and while the court did not decide it, it intimated that the indictment 
or aflidavit should be set out in full in the warrant; citing Clark’s Case, 9 Wend. 212, 
and Smith’s Case,3 McLean, 121. Upon examination of those cases, we do not under- 
stand either of them as supporting the view intimated by the court in Thornton's case. 
Mr. Church, in his work on Habeas Corpus, says: ‘A warrant for the arrest and re- 
turn of a fugitive criminal must recite or set forth the evidence necessary to authorize 
the State executive to issue it; and unless it does, it is illegal and void.’ He cites, in 
support of his text, Doo Woon’s Case, 18 Fed. Rep. 898. That case fully supports the 
text, and cites as authority Smith’s Case, 3 McLean, 121, and Thornton’s Case, 9 Tex. 635. 
In Doo Woon’s Case the warrant neither recited nor set forth the evidence upon which 
it was issued, and for that reason was held invalid. Inthe case we are considering, 
the warrant recites, but does not set forth in full, the affidavit upon which it is issued. 
We have found no decision or authority which requires that the warrant should set 
forth the evidence in full, except the intimation referred to in Thornton's Case. The 
correct rule is, we think, laid down in Donohue’s Case, 8 N. Y. 438, in a syllabus, as 
follows: * When the papers upon which a warrant of extradition 1s issued are with- 
held by the executive, the warrant itself can only be looked to for the evidence that 
the essential conditions of its issuance have been complied with, and it is sufficient if 
it recites what the law requires.’ ”’] — Zz parte Stanley, Ct. App. Tex., 8 So. Rep. 645. 
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FACTORS AND BROKERS. — [Agency —Proximate and Remote Cause] — De- 
struction by fire after failing to sell within reasonable time. — Where com- 
mission merchants neglect to sell cotton of their principal within a reasonable time 
after being instructed to sell, and it is destroyed by fire, the delay in selling is not 
the proximate cause of the loss; and, inthe absence of fraud, such commission mer- 
chants are not liable therefor. — Lehman v. Pritchett, Sup. Ct. Ala., 4 80. Rep. 601. 


FALSE IMPRISONMENT, see UNITED STATES MARSHAL. 
FALSE REPRESENTATIONS, sce MUTUAL BENEFIT SOCIETIES. 
FEDERAL COURTS, sce Covrts. 

FEDERAL PROCEDURE, see NEW TRIAL. 

FEES, see ATTORNEYS AND COUNSELORS. 

FELLOW-SERVANT, sce MASTER AND SERVANT; NEGLIGENCE. 
FERTILIZERS, see CONSTITUTIONAL Law. 

FIRE LIMITS, see CORPORATIONS. 

FORECLOSURE, see JUDICIAL SALEs. 

FORMER ACQUITTAL, see CRIMINAL Law. 


FRAUD. — [Sales of Personal Property — Subsequent Purchaser— Rescission] — 
Right of original vendor to rescission where subsequent sale was fraudu- 
lent. — Where personal property is fraudulentiy procured, by purchase, from an inno- 
cent owner, and the fraudulent vendee afterwards sells the property to an innocent and 
bona fide purchaser, except that the only consideration moving from the second pur- 
chaser to the fraudulent vendee is the payment, or partial payment, of a pre-existing 
debt due from the fraudulent vendee to the second purchaser, the original owner may 
rescind the contract made by him with his fraudulent vendee, and recover the property 
from the second purchaser. Where personal property is fraudulently procured, by 
purchase, from an innocent owner, and the fraudulent vendee afterwards transfers the 
property to some third person, the title passes from the original owner first to the fraud- 
ulent vendee, and then to the third person, subject only to the right of the original 
owner to rescind his contract with his fraudulent vendee and retake the property; and 
this only when he places or leaves both his fraudulent vendee and the second purchaser 
in the same condition they were in before their respective purchases. — Henderson v. 
Gibbs, Sup. Ct. Kan., 18 Pac. Rep. 926. 


FRAUDULENT CONVEYANCE. — [Possession — Stock ‘of Goods] — Agree- 
ment that grantor remain in possession renders deed void as matter of 
law.— Where defendants, having executed a deed of trust on a stock of goods to 
secure a debt, remain in possession, and conduct the business as before, the deed is 
fraudulent as to their creditors whether the understanding by which defendants remain 
in possession appears from the terms of the deed or otherwise. — [The court speaking 
through North, J., said: “ Tuttle Bros. gave a deed of trust, in the usual form, on a 
stock of goods, to secure one Eltringham in an indebtedness they owed him. Tuttle 
Bros. remained in possession, and conducted the business as before the deed was ex- 
ecuted. Appellants, Johnston, Tailman & Co., sued out an attachment against Tuttle 
Bros. on the ground of fraud. Tuttle Bros. traversed the grounds of the attachment. 
On the trial the court instructed the jury that unless fraud was intended, unless the 
evidence proved that it was the purpose of defendants to hinder, delay, and defraud 
creditors, the attachment should not be sustained. There was a verdict and judgment 
in favor of Tuttle Bros., from which Johnston, Tallman & Co. appeal. On the undis- 
puted facts the verdict would have been for appellant. Harman r. Hoskins, 56 Miss. 
142; Joseph v. Levi, 53 Miss. 843; Britton rv. Criswell, 63 Miss. 394; Baldwin v. Little, 64 
Mids. 126; Bump. Fraud. Cony. (2d ed.) 126.] —Johnston v. Tuttle, Sup. Ct. Miss., 4 So. 
Rep. 553. 


2. —. Transfer upon a secret trust. — One who has made an actual transfer to another 
of certain shares of stock, thus enabling the assignee to secure credit upon the faith of 
his ownership, cannot avail himself, as against the assignee’s creditors, of a secret 
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FRAUDULENT CONVEYANCE — Continued. 
agreement, made at the time of the transfer, whereby the assignor was to remain the 
owner and receive the dividends of the stock. Such agreement creates a secret trust, 
void as against creditors, under Rey. Stat. Ind. 1881, sec. 4921, which provides “ that all 
transfers of goods or things in action, made in trust for the use of the person making 
the same, shall be void against creditors, antecedent or subsequent.” — Hirsch vy. Nor- 
ton, Sup. Ct. Ind., 17 N. East. Rep. 612. 

——. See HOMESTEADS. 


GAME LAWS, see CONSTITUTIONAL Law. 
GENERAL MANAGER, sce CORPORATIONS, 
GRAIN SWINDLES, see NEGOTIABLE INSTRUMENTS. 
GRANDPARENTS, see PARENT AND CHILD. 


HABEAS CORPUS.— [Void Judgments —Irregularity — Jurisdiction] — Irregu- 
larities in criminal trials. — Although a defendant, who has been arraigned, and 
has personally pleaded not guilty, is not in court during the impaneling of the jury, 
trial of the cause, and entering of judgment, he cannot get relief from these irregu- 
larities ona petition for habeas corpus, but should move the court for a new trial, and, 
if overruled, should appeal. Where a jury hear no evidence on a trial, except the min- 
utes of the evidence introduced before the grand jury and taken down by its clerk, 
and only one member of the jury signs the verdict of guilty, as foreman, these facts, 
not affecting the jurisdiction of the court, do not warrant the release of the prisoner on 
habeas corpus. — Turney v. Barr, Sup. Ct. Iowa, 38 N. W. Rep. 550. 


—. See BaIL; CITIZENSHIP ; CONTEMPT. 
HIGHWAYS, see MUNICIPAL CORPORATIONS. 


HOMESTEADS.-— [Conveyance — Deed — Husband and Wife] — Failure of wife to 
acknowledge deed of homestead.— The deed of a husband conveying a nomestead, 
which his wife signs, but fails to acknowledge as the statute requires, conveys no title; 
and the land may be taken in execution, and sold, under a judgment obtained against 
the husband after the making of his deed, and delivery of possession thereunder, and 
the title of the purchaser at the execution sale will not be affected by a proper ac- 
knowledgment by the wife after the sale. — Smith v. Pearce, Sup. Ct. Ala., 4 So. Rep. 616. 


3.—. [Fraudulent Conveyance] — Not lost by fraudulent conveyance. — Where 
a debtor conveys land to his wife, and the deed is afterwards set aside asin fraud of 
creditors, the debtor is still entitled to a homestead therein as against creditors whose 
claims accrued since the constitution of 1868. McGowan, J., dissents. — Wood v. Tim- 
merman, Sup. Ct. 8. C., 78. E. Rep. 74. 

3.——. [Judgment] —Sale of old and acquisition of new homestead — Interven- 
ing judgment. — Where the head of a family has sold his homestead, and secured 
another lot, and erected thereon a dwelling, with the manifest intention of making ita 
homestead, and moves into it within a reasonable time, an intervening judgment, fol- 
lowed by ajudicial sale and sheriff's deed, will not bar his rights to the property under 
the homestead law. — Boyd vy. Fullerton, Sup. Ct. Ill., 17 N. East. Rep. 819. 


4.—. In life-estate. — Where the title to land occupied as a homestead becomes vested 
in the wife, and, after her death, the husband continues so to occupy it, being the head 
of a family of children, his estate by curtesy is not subject to the lien of a judgment ob- 
tained against him after the wife’s death, homestead rights attaching to a life-estate as 
well as to a fee. — Kendall v. Powers, Sup. Ct. Mo., 8S. W. Rep. 793. 


5. —. [Manslaughter — Contempt]— Homicide through gross carelessness. — 
Intent to take life is not essential to manslaughter in the first degree; and an instruc- 
tion that it is indispensable to a conviction upon an indictment for murder that&he ex- 
istence of the intent to commit the offense should be proved beyond a reasonable doubt 
is erroneous. Upon indictment for murder caused by suddenly applying the brake toa 
hand car on which deceased, defendant, and others were riding, whereby the car was 
stopped, and deceased killed, an instruction that if defendant did not know the result 
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HOMEST EADS — Continued. 
of stopping the car suddenly, although he may have stepped on the brake in jumping 
off the car, he would not be guilty, is erroneous, as, if he knew that stepping on the 
brake would stop the car suddenly, and did so intentionally, he might thereby have been 
guilty of gross carelessness, which, causing death, would be at least manslaughter. — 
White v. State, Sup. Ct. Ala., 4 So. Rep. 598. 


HOMICIDE.— [Murder] —What constitutes— Shooting in a vital part.— Upon trial 
for murder, an instruction that if the jury believe that defendant took the life of de- 
ceased “‘ by shooting him in a vital part, with a pistol loaded with gunpowder and leaden 
ball, with a manifest design to use such weapon upon him, and with sufficient time to 
deliberate and fully form the conscious purpose to kill, and without sufficient reason, 
cause, or extenuation, then such killing is murder in the first degree,” properly defines 
the offense charged, and affords no ground of exception. Where defendant and de- 
ceased had been in a saloon drinking and playing pool together, and, at the time of the 
killing, deceased had taken defendant by the arm, and they were going, ina good humor, 
towards a hotel, defendant being an assenting party, the crime is not reduced to man- 
slaughter by the fact that before they left the saloon deceased had announced his in- 
tention to arrest defendant, and take him to the calaboose, in the absence of evidence, 
that defendant believed, or had good reason to believe, that such arrest was really in- 
tended to be made by force. Norton, C. J., and Brace, J., dissenting. — State v. Tabor, 
Sup. Ct. Mo., 8S. W. Rep. 744. 


2.—. [Self-defense— Arrest — Instructions] — Homicide in resisting arrest. — 
Defendant was indicted for the murder of an officer while resisting arrest, and was 
found guilty of murder in the second degree. It appeared that the officer and another 
attempted to arrest defendant in the night-time, outside of the officer’s county, and 
that, on defendant's refusing to go with him, the officer drew his revolver and fired at 
defendant twice, who at the same time shot once at the officer, who afterwards died 
from the wound then received. Jeld, that the omission of the court to charge that if 
the arrest, even if lawfui, was made in such menacing manner as to threaten death or 
bodiiy harm, the killing was justifiable, and that if the killing was in defense against an 
illegal arrest, though of an ordinary character, the offense was reduced to mans laughter 
was error. — Jones y. State, Ct. App. Tex., 9S. W. Rep. 23. 


—. See INSANITY. 
HUSBAND AND WIFE, see HOMESTEADS. 
INDICTMENT, see DRUNKENNESS. 


INJUNCTION. — [Appeal — Supersedeas] — Appeal does not dissolve injunc- 
tion. — The allowance of an appeal to the Supreme Court, on affidavit and bond from a 
final decree granting an injunction, does not have the effect of dissolving the injunc- 
tion, and the lower court has jurisdiction to punish a violation of such decree after the 
appeal. — State v. Dillon, Sup. Ct. Mo., 8S. W. Rep. 781. 


—. See CORPORATIONS; EMINENT DOMAIN; TAXATION. 
INNKEEPER, see DRUNKENNESS. 
INNOCENT PURCHASER, see LIS PENDENS. 


INSANITY.—([Homicide]— What constitutes such insanity as will excuse 
crime. — Upon trial for murder, the defense being insanity, the court properly charge! 
that, while insanity will excuse homicide, it is necessary that defendant should Lave 
been, from such insanity, nnable to distinguish, in respect of the crime charged, between 
right and wrong, or that if conscious of the act, and its consequences, he must have been, 
by reason of insanity, wrought up to a frenzy, rendering him incapable of controlling 
his actions, and that if reason was dethroned temporarily, merely by passion or revenge, 
defendant could not thereby be shielded from the consequences of his criminal act.— 
Williams vy. State, Sup. Ct. Ark., 9S. W. Rep. 5. See State v. Reidel (Del.), 14 Atl. Rep. — 
and note. 


INSTRUCTIONS, see HOMICIDE, 
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INSURANCE. —/[ Accident] — Voluntary exposure to unnecessary danger, etc.— 
During a dark and rainy night, for a person with two packages in his hands or arms, to 
attempt, by choice, to pass over a trestle which he knows to be dangerous, other ways 
of travel being open to him, is, on his part, “ voluntary exposure to unnecessary danger, 
hazard, or perilous adventure,” notwithstanding this was his usual way of travel, his 
usual route to his home, and he had been going that way for 10 years, and many others 
went the same way.— Travelers’ Ins. Co. v. Jones, Sup. Ct. Ga., 758. E. Rep. 83. 

2.——. [Agency — Estoppel— Application]—When company estopped by know]- 
edge of agent. —In an action on an insurance policy, where it appears that defendant's 
agent, at the time he made the application and answered the questions of his own 
knowlecge, knew the true title and situation of the property insured, defendant is 
estopped from saying that the policy is void by reason of the pronerty standing on 
leased ground, under a condition in the policy that, “unless specially agreed to in 
writing, * * * the situation of an insured building on leased ground” will avoid the 
contract. — Germania Fire Ins. Co. vy. Hick, Sup. Ct. Ill, 17 N. East. Rep. 792. 


38. —. [Negligence]— Defense of negligence to action on policy. —In an action to 
recover upon a policy of insurance for a dwelling-house destroyed by fire, an answer 
alleging that the fire was caused by the culpable negligence and carelessness of the 
assured is no defense, where no facts are set forth tending to show that the culpable 
negligence was willful or fraudulent. One of the objects of insurance is recompense 
for one’s negligence. Therefore, if the negligence of the assured is not willful, or of 
such a degree as 2mounts to fraud, the insurer will be responsible. — Phenix Insurance 
Co. vy. Sullivan, Sup. Ct. Kan., 18 Pac. Rep. 528. 


INTERPRETATION, see DEED; WILL. 
INTERSTATE EXTRADITION, see EXTRADITION. 


INTOXICATING LIQUORS —[Local Option Laws] —Elections under.—The act 
of July 4, 1837 (Sayles’ Civil St., art. 3227 et seq.), providing that a second election under 
the local option law shall not be held in less than two years after the first election, and 
amending Rey. St. Tex., tit. 63, art. 3236, permitting it in one year thereafter, applies 
only to those localities thereafter adopting the law, and does not nullify a county elec- 
tion repealing the law, held one year after its adoption, which oecurred before the pas- 
sage of this act. — Dawson vy. State, Ct. App. Tex., 8S. W. Rep. 820. 


2.—. —. Repeal pending trial. —The repeal of the local option law, pending an 
appeal from a conviction for its violation while in force, nullifies the conviction. — Jbid. 


3. [Sales to Minors—Several Offenses— Election] When State required 
to elect between offenses. — The State introduced evidence tending to prove that 
the minor, in company of other boys, entered defendant's premises one evening, and 
ordered beer for the party, which was furnished them. It then, under defendant's ob- 
jection, introduced evidence to prove that subsequently, but on this same occasion, at 
intervals, the minor erdered from, and was furnished by, defendant’s servants several 
other drinks of beer for his party; the defendant being personally present on the 
premises. When the State rested, the court refused to require it to elect upon which 
particular one of these acts of furnishing it relied as constituting the offense charged, 
Held not error. Assuming that the furnishing each glass might have been treated asa 
separate offense, all were su connected together as to form one transaction, which it 
would be inconvenient to separate, and each part of which would tend to show the 
nature of the others. Under such circumstances, evidence may be given of the whole 
transaction, and, even if it constitutes several offenses of the same kind, it is in the 
discretion of the court whether the State shall be required to elect. Ifthe entire trans- 
action is given in evidence, and no election is made by the State, a verdict would be a 
bar to any further prosecution for any offense of the same kind included init. Dickin- 
son, J., dissenting. State v. Mueller, Sup. Ct. Minn., 38 N. W. Rep. 691. 


IRREGULARITY, see HABEAS CORPUS. 


JAILS’ AND JAILERS.—Support of United States prisoners.— By Penal Code 
Cal., secs. 1601, 1602, the sheriff is required to receive and keep in the county jail any 
prisoner committed by authority of the United States, “ provision being made by the 
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JAILS AND JAILERS— Continued. 
United States for the support of such prisoner.” Held, that the amount per diem fixed 
by the board of supervisors of the county for the support of State prisoners must be 
presumed to be a reasonable coinpensation; and fora refusal of the sheriff to receive 
a United States prisoner, upon being tendered such amount, he is liable for contempt.— 
In re Kays, U. 8. Dist. Ct. 8. D. Cal., 35 Fed. Rep. 288. 


—. See COUNTIES. 


JUDICIAL SALES.— [Master in Chancery — Foreclosure — Railway Mortgage— 
Master's Deed] — Deed of master in chancery not evidence of decree. — Evi- 
dence of a mortgage executed by a railroad company and a deed of a master in chan- 
cery purporting to convey the railroad property and franchises in pursuance of a decree 
of foreclosure is not suflicient to show the acquisition of the rights and privileges of 
the road conveyed, as the master’s deed is prima facie evidence of the regularity of the 
sale, but is not evidence of the decree under which the sale was made.— Reed v. Ohio, 
etc., R. Co., Sup. Ct. IL, 17 N. East. Rep. 807. 


JURISDICTION, see CONTEMPT; HABEAS CORPUS; LIS PENDENS. 
JUDGMENT, sec HOMESTEAD. 


JURY. — [Discretion] — Discharge of juror after sworn.—It is within the sound 
discretion of the court in the trial of a felony case, if a juror, at any time after he is 
sworn, and before verdict, becomes, from any cause, unable to discharge his duties as 
such juror, to discharge such juror, and substitute another qualified juror in his place; 
and when such substitution is made, the trial shall proceed just as if it had then com- 
menced before a new jury. — State v. Davis, Sup. Ct. App. W. Va., 758. E. Rep. 24. 


2,.—. ——. When such discharge proper.— Where, after the greater part of the evi- 
dence had been heard in a felony case, the information was imparted to one of the jurors 
that his son had just died, and the court certified that it “ appeared to the satisfaction 
of the court that the juror, by reason of his affliction, was unable to discharge his duties 
as ajuror,” and discharged the juror at his request, held, a necessity for the discharge 
of the juror existed, and he was properly discharged. After such discharge, another 
qualified juror was substituted, and the trial proceeded de noro, and the prisoner was 
convicted, and moved for his discharge on that ground, which motion was overruled, 
and the prisoner sentenced. Held, no error; also that it was no ground for a new 
trial. — Ibid. 


JURY TRIAL. —(Criminal Procedure — Constitutional Law] — Trial before a jury 
of less than twelve. — A defendant ina criminal action fora misdemeanor may, when 
permitted by the court, the State not objecting, consent to try his case before 11 jurors, 
and such trial is not unconstitutional. — State v. Sackett, Sup. Ct. Minn., 383 N. W. Rep. 
773. 


LIABILITY OF STOCKHOLDERS, see CorroraTIons. 
LIBEL AND SLANDER. — [Privilege] — Slanderous words spoken by a wit- 


ness. — In a case regarding disputed property, where a witness is asked to fix a certain 
date, areply as follows: ‘ Not knowing that a mistress or woman of Mr. Plitt would 
step in to claim the lawfal wife’s property, I did not keep an account of the date that 
way. If I would have,I would have noticed the date, and all those little particular inci- 
dents,” —is not so wholly foreign to the case as to be beyond the privilege of a witness, 
and is therefore not actionable as slander. Robinson and Bryan, JJ., dissenting. — 
Hunckel y. Voneiff, Ct. App. Md., 14 Atl. Rep. 500. 


2—. —. Case where counsel not liable.— Words spoken by defendant's counsel, 
on the trial of an action by an attorney to recover for professional services, that the 
plaintiff, as attorney for the defendant, had collected and refused to pay over $5,000 of 
defendant's money, relate to the subject-matter of inquiry; and whether true or false, 
and whether spoken maliciously or in good faith, will not sustain an action for slan- 
der. — [bid. 


3 —. —. Defamatory words spoken by a counsel.—The privilege of counsel in 
the trial of a cause is a qualified one, and slanderous words spoken by him, having no 
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LIBEL AND SLANDER — Continued. 
reference to the cause then on trial, nor to any subject-matter involved therein, nor to 
any judicial inquiry pending therein, are actionable. McSherry and Ston 


e, JJ., dissent- 
ing. — Maulsby v. Reifsnider, Ct. App. Md., 14 Atl. Rep. 505, . 


4. ——. ——. Defamatory words in pleadings.— An action for libel will not lie for 
statements contained in a petition by a receiver against his co-receiver, that such 
co-receiver was unlawfully withholding a portion of the assets, and was obstructing 
their collection, and that he was acting in contempt of the court, and had embezzled 
some of the trust money, even though they are malicious and false; such statements 


being made in the course of judicial proceedings. — Bartlett y. Christhilf, Ct. App. Md., 
14 Atl. Rep. 518. 


5. ——-. —-. Charging malicious abuse of process.—A declaration alleging that 
defendant maliciously made use of the process of the court by causing to be filed a peti- 
tion for the purpose of having plaintiff declared in contempt of court, and removed from 
the office of receiver, and to disgrace him in the eyes of another, and that the allegations 
in such petition were false, to defendant’s knowledge, and that by reason thereof 
plaintiff was greatly injured in his feelings, reputation, and business, sets forth no 
cause of action for malicious abuse of process. — Jbid. 

LIENS, see REAL EsTATE BROKERS. 

LIFE-TENANT, see STOCK-DIVIDENDs. 


LIS PENDENS.—[Vessel—Innocent Purchaser — Jurisdiction] — When doc- 
trine of lis pendens does not apply to a vessel. — Although the doctrine of lig 
pendens applies to vessels, one who purchases a steaia tug without notice of the pend- 
ing litigation over his vendor's title, is not affected by the result of such litigation where 
it does not appear that the tag, at the time of the purchase or at any time since, was 
within the State. Const. U.S., art. 4, sec. 1, requiring full faith and credit to be given 
to the judicial proceedings of other States, and Rev. St. U. S., sec. 4192. et seq., relating to 
the registry of vessels, have no application to such case.— Carr vy. Lewis Coal Co., Sup. 
Ct. Mo., 8S. W. Rep. 907. 


LOCAL OPTION LAWS, see CONSTITUTIONAL LAW; INTOXICATING LIQUORS. 

MALICIOUS MISCHIEF. — Destruction of illicit whisky by revenue officer. — 
Where a barrel of whisky is without the stamps and brands required by law, the mere 
possession of it gives no title; and a revenue officer who seizes such a barrel concealed 
on private premises, and in good faith destroys it, is not guilty of a misdemeanor 
under . Code N. C., sec. 1082, prohibiting “ wanton and willful injuries to personal prop- 
erty.’’ — North Carolina v. Vanderford, U. 8. Cir. Ct. W. D. N. C., 35 Fed. Rep. 282. 


MANDAMUS, see REGISTER OF DEEDS. 


MARINE INSURANCE. —(Perils of the Sea] — Explosion of a steam boiler not 
a peril of the sea. — Where a vessel becomes unmanageable by reason of the explosion 
of her boiler, and within a few minutes thereafter sinks, such loss is not within the 
meaning of “ perils of the sea” as defined in Civil Code Cal., sec. 2199, which declares 
that “ perils of the sea are from storms and waves; rocks, shoals, and rapids; other 
obstacles, though of human origin; changes of climate; the confinement necessary at 
sea; animals peculiar to the sea; and all other dangers peculiar to the sea;” nor as 
understood in the law of marine insurance generally. — Miller vy. California Ins. Co., Sup. 
Ct. Cal., 18 Pac. Rep. 155. 

MARKETS, see CONSTITUTIONAL Law. 

MANSLAUGHTER, see HOMICIDE. 


MASTER AND SERVANT. — [Negligence — Evidence — Fellow-Servant] — 
Evidence to show negligence of fellow-servant: prior suspension.—In an 
action for injuries by an employe against the railroad company, the gravamen of the 
action being the negligence and incompetency of the engineer in charge of the train, at 
the time of the accident, a book kept by defendant's agents, containing an account of 
accidents on the road, showing that said engineer had once been suspended for allow- 
ing a non-employe and an incompetent person to run his engine, during which time an 
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MASTER AND SERVANT — Continued. 
accident occurred, is admissible as evidence tending to prove the incompetency and 
carelessness of the engineer, and defendant’s knowledge thereof. — O’ Hare vy. Chicago, 
etc., R. Co., Sup. Ct. Mo., 9 So. Rep. 23. 


—. See NEGLIGENCE. 

MASTER'S DEED, see JUDICIAL SALES. 

MASTER IN CHANCERY, see JUDICIAL SALES. 

MATE, see NEGLIGENCE. 

MILL OWNERS, see WATER-COURSES. 

MINES AND MINING, sce CoRPORATIONS. 

MINORITY, see CORPORATIONS. 

MISDELIVERY, see CARRIERS OF GOODS, 

MONUMENTS, see BOUNDARIES. 

MORTGAGE, see CORPORATIONS. 

MUNICIPAL BONDS, sce CONSTITUTIONAL Law. 

MUNICIPAL CORPORATIONS. — [Highways — Negligence] — Defects in high- 
ways — Frightening horses of ordinary gentleness. — In an action against county 
commissioners for injuries sustained by reason of a defect in a highway, an instruction 
that, if the accident was caused by the fright of plaintiff’s mules, the verdict must be 
for defendants, unless the fright was caused by a defect in the road manifestly calcu- 
lated to frighten horses of ordinary gentleness, and defendants knew, or by the use of 
ordinary care and diligence might have known, of the same in time, by ordinary 
diligence, to have repaired, is error as to plaintiff, as the fright of the mules was not 


the negligence of plaintiff unless caused by his carel —K dy v. County 
Commisisoners, Ct. App. Md., 14 Atl. Rep. 524. 


2.—. —. [Proximate and Remote Cause]—Instruction ignoring rule of 
proximate and remote cause erroneous.—In such action, also, it is error, as to 
plaintiff, to charge that if the injury was caused by the want of ordinary care and 
caution on his part, or the part of any of his servants, he cannot recover, although 
the road was out of repair at the time of the accident, since the charge ignores the 
doctrine of remote and proximate causes. Miller, J., dissenting. — Zbid. 


3.—. [Negligence} —Liability for defects in court-house — City of St. Louis.— 
Under Const. Mo., art. 9, sec. 23, which requires the city of St. Louis to collect the 
State revenue, and “perform all otuer functions in relation to the State in the same 
manner as if it were a county,” the relation of the city to its court-house is the same 
as that of the respective counties in the State to their court-houses, and, no action 
being given by statute against such municipalities for injuries resulting from neg!i- 
gence in relation to their court-houses, an action wi.l not lie against said city by one 
injured by falling into a pit connected with its court-house. — Cunningham v. City of 
St. Louis, Sup. Ct. Mo., 8S. W. Rep. 787. 


4.—. —. [Respondeat Superior — Contractor] — Not liable for negligence by 
contractor of public wo:k.—Plaintiff's team, while fastened to a post ina village 
street, became frightened at the noise of a blast fired by contractors, who were con 
structing sewers under authority of the municipality, and plaintiff was injured in 
attempting to control them, Held, that all the carelessness havinz been upon the part 
of the contractors, who had entire control of the work, the village was not liable for 
the injury. Danforth, J., dissenting. — Herrington vy. Village of Lansingburgh, Ct. App. 
N. Y., 17 N. East. Rep. 728. 


5. —. [Ordinances] — Cruelty to animals.—Though, by Rev. St. Mo. 1579, secs. 1375, 
1609, it is made a misdemeanor to cruelly beat any horse, ox or domestic animal, 
municipal corporations are not thereby incapacitated from prohibiting the same act 
by ordinance, and punishing offenders for violation thereof. The city of St. Louis, 
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MUNICIPAL CORPORATIONS — Continued. 
under the Clause in its charter which authorizes the mayor and assembly to pass all 
such ordinances, not inconsistent with the charter or State laws, as may be expedient 
in maintaining the peace and good government, health and welfare of the city, and 
to enforce the same by fines and penalties, may pass an ordinance making it a mis- 
demeanor to overdrive, overload, ill-treat or cruelly beat any dumb animal. — City of 
St. Louis v. Schoenbusch, Sup. Ct. Mo., 8 S. W. Rep. 791. 


6. —. —. [Physicians)— Validity of ordinance requiring physician to report 
contagious disease —The ordinance of the city of Bridgeport requiring every 
physician having any patient within the city limits sick with small-pox or varioloid, 
or other infectious or pestilential disease, to report the fact to the mayor or clerk of 
the board of health, together with the patient's name, and the street and number where 
treated, and imposing a fine of $50 for each violation of the ordinance, is not in viola- 
tion of the constitution of the United States or of the constitution of Connecticut. — 
State vy. Wordin, Sup. Ct. Err. Conn., 14 Atl. Rep. 801. 


7. —. [Streets — Damages] — Liability for cutting down sidewalks. — Under 
Const. Ala. 1875, art. 14, sec. 7, requiring corporations invested with the right of eminent 
domain to “ make just compensation for the property taken, injured, or destroyed by 
the construction or enlargement of its works, highways, or improvements,” a city is 
liable for damages to real estate caused by cutting down the adjacent sidewalks, which 
produces such a material change as could not have been reasonably foreseen at the time 
of the original dedication of the street, or if done merely to increase the public con- 
venience above the ordinary standard of “ useful, convenient,and safe,” or for orna- 
mentation. — City of Montgomery vy. Townsend, Sup. Ct. Ala., 4 So. Rep. 780. 


8. —. —. Question for jury. — Whether cutting down the sidewalks was such an 
injury to plaintiff's property is a mixed question of law and fact for the jury, under 
proper instructions, and with particular regard to the local situation of the property. — 
Ibid. 


9 —. [Streets — Negligence] — Liability for negligence of street contractor. — 
A city is liable to a person injured by the negligence in improving the streets when the 
work is necessarily and intrinsically dangerous, or when it is the duty of the city to 
keep the streets in repair, though the work is done under contract, the city having 
nothing to do with the employment of the laborers, or the direction of the work, except 
to locate, inspect, and accept the same by its engineer.— City of Birmingham v. McCrary, 
Sup. Ct. Ala., 4 So. Rep. 630. 


—. —. [Contributory Negligence] —Falling into unguarded excavation.— 
In an action against a city for injuries sustained from falling into an excavation mde 
for a sewer, it appearing that the excavation, which had been made that day, extended 
across a sidewalk, and was left open at night, without lights or guard, and that plaint- 
iff should have known of its existence from having stepped across it on the sidewalk 
on the opposite side of the street, plaintiff could not be said, as a matter of law, to 
have been guilty of contributory negligence; that being a question of fact for the 
jury. — Ibid. 


—. See CONSTITUTIONAL LAW; CORPORATIONS; STATUTE OF LIMITATIONS. 
MURDER, see BatL; HOMICIDE. 


MUTUAL BENEFIT SOCIETIES.— [False Representations! — False represen- 
tations in application for membership:—In an action by the beneficiary to 
recover the premium of a life insurance policy containing a clause to the effect that 
the policy was issued upon the condition that all the statements made by the apph- 
cant in his application for membership and in answer to the interrogatories of the 
medical examiner were strictly true, and, if untrue, the policy was to be void, an 
instruction, in substance that if the statements made by deceased concerning his 
health, as shown by the application and answers to such interrogatories, were “ essen- 
tially untrue,” they should find for defendant, is proper; the word “ essentially” be- 
ing synonymous with “ strictly,” in such case. — Hoffman vy. Supreme Council of Amer- 
ican Legion of Honor, U. 8. Cir. Ct. E. D. Va., 35 Fed. Rep. 252. 


ese 
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MUTUAL BENEFIT SOCIETIES —Coutinued. 

2,.——. —-. When society estopped from denying that member is in good 
standing.— The defendant society having, through its duly appointed officers, after 
deceased had been suspended for delinquency in his assessments, continued to make 
calls upon him for subsequent dues, and to receive the amounts called for, and the 
jocal council having, upon full hearing of deceased’s application for reinstatement, 
although not acting in all respects in conformity with the rules of the institution, 
granted such application, held, that it was estopped from denying that deceased was 
a member in good standing. — Ibid. 


3. ——. ——. When estopped to question application. — The reinstatement having 
been opposed by the officers of defendant on the ground that the statements in the 
original application and answers to interrogatories were false and fraudulent, and 
the reinstatement having been granted, and dues received, with full knowledge of 
the untruthfalness of such statements (if untrue), the defendant society will be 
deemed to have waived the benefit of the condition of forfeiture in said policy. — Jbid. 


NATIONAL BANKS, see Usury. 


NEGLIGENCE. — [Collisions on Highway— Contributory Negligence]—Crimi- 
nal liability for negligence causing death.— Where a team and wagon run into 
another wagon, and the horses hitched to the latter are frightened, and run away, 
throwing an occupant out, and causing injuries from which she dies, the collision is 
the proximate cause of the death; and it is no excuse of the criminal liability of 
those causing the collision that the runaway horses might have been checked by the 
driver, by the exercise of diligence and care. Upon an indictment for murder, where 
it appeared that deceased had come to her death in consequence of the collision of 
a vehicle, driven by defendants, with that in which deceased was riding, criminal 
liability of the defendants depends, not merely upon the question whether they were 
active in inducing their team to run, thereby causing the collision, but also whether 
they recklessly or wantonly permitted the collision. In a trial for murder, occasioned 
by the collision of two vehicles, one of which defendants were driving, an instruction 
submitting to the jury the question whether defendants were active in causing the col- 
lision by urging their team on, noevidence of such fact having been introduced, and 
the only reference to it in the record being the statement of counsel explaining why 
it had not been proved, is improper. — Belk vy. People, Sup. Ct. Ill., 17 N. East. Rep. 744 


2 —. [Master and Servant—Fellow-Servants — Mate—Sailor]—Mate and 
common sailor fellow-servants.— The mate and a common sailor upon a mer- 
chant vessel are fellow-servants, and the owners of the vessel are not liable for in- 
juries sustained by a sailorin consequence of the negligence of the mate; the vessel 
at the time being in charge of the captain. — Benson v. Goodwin, Sup. Jud. Ct. Mass., 
17 N. E. Rep. 517. 


3. —. Railway companies— Injury to children on track. — Where a little boy nine 
years of age was wrongfully walking upon the track of a railroad company, and his 
presence was discovered in ample time to prevent his being injured, the company owed 
to him the duty not to recklessly or wantonly run over him after his situation was per- 
ceived. In such a case, the liability of the company must be measured by the conduct 
of its employes on the train or engine after they became aware of the boy’s presence 
upon the track. After his presence was discovered, if the engineer recklessly or wan- 
tonly runs the train or engine upon him, without doing what he reasonably could to 
stop and avoid the injury, the company is liable. The rule of law in regard to the neg- 
ligence of an adult and the rule in regard to that of an infant of tender years is quite 
different. By the adult there must be given that care and attention for his own protec- 
tion that is ordinarily exercised by persons of intelligence and discretion. If he fails 
to give it, his injury is the result of his own folly, and cannot be visited upon another. 
Of an infant of tender years less discretion is required, and the degree depends upon 
his age and apparent knowledge. — Kansas Pac. Ry. Co. v. Whipple, Sup. Ct. Kun.,18 Pac, 
Rep. 730. 


4 —. ——. [Trespassers— Children] — Injury to child riding on engine — A rail- 
road company 1s liable for injuries to a child seven years of age, who Was riding on an 


} 
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NEGLIGENCE— Continued. 
engine, in violation of the rules of the company, and, while the engine was in motion, 
was told by the engineer to get off, which he did, being thereby injured, whether the 
child was or was not on the engine by the engineer’s invitation. — Chicago, etc., R, 
Co. v. West, Sup. Ct. Ill, 17 N. East. Rep. 788. 


5. ——. ——. [Respondeat Superior — Fellow-servant] — Child not a fellow-serv- 
ant with engineer and fireman. — In an action for injuries to a child seven years of 
age, Who was riding on an engine, contrary to the rules of the company, and, while the 
engine was in motion, was told by the engineer to get off, did so, and was thereby in- 
jured, it is proper to refuse to charge that if plaintiff went upon the engine to ring the 
bell by request of the engineer, and under the engineer's promise to pay him therefor, 
without defendant's authority, and if plaintiff was injured by the negligence of the 
engineer or fireman, plaintiff, the engineer, and fireman were co-employes, and the 
company was not liable, the doctrine having no application to the case. — Ibid. 


—. See CARRIERS OF GOODS; COUNTIES; INSURANCE; MASTER AND SERVANT; Mvu- 
NICIPAL CORPORATIONS ; NEGOTIABLE INSTRUMENTS; TELEGRAPH COMPANIES. 


NEGOTIABLE INSTRUMENTS. — [Consideration— Public Policy — Grain 
Swindles| —‘‘ Red Lyon Wheat’’ — Commercial paper. — A negotiable note for 
$75 was given for i5 bushels of Red Lyon wheat, a price well known to be far above its 
value, and the further consideration of an agreement by the payee to sell for the maker 
30 bushels of the wheat at $15 per bushel on or before a day named, for which the 
maker was to receive his pay in notes, the payee to receive one-third for commission 
for selling, each purchaser of wheat to receive a similar bond, and to assist, so far as 
was in his power, in the sale to others, and the agreement reciting that the transaction 
was of a speculative character, and not based upon the real value of the grain. Held, 
that the consideration of said note, being a contract to further the sale of the wheat at 
an extravagant price and to defraud others, was against public policy, and the note 
void. — Davis v. Seeley, Sup. Ct. Mich., 38 N. W. Rep. 901. 


2.—. —. [Bona Fide Holder— Negligence] — Such note validin hands ofbona 
fide holder. — A negotiable note void at common law for illegality in its consideration, 
but not in contravention of any statute, is valid in the hands of a holder for value re- 
ceiving it in the course of business before maturity, without knowledge of the trans- 
action from which it originated, although he may have had reason to believe the note 
was given for an illegal consideration, as mere carelessness in not making inquiry, un- 
less SO gross as to imply bad faith, will not defeat such holder’s right to recover. 
Sherwood, C. J., dissenting. — J bid 


NEGROES, see EVIDENCE. 


NEW TRIAL.— [Constitutional Law—Trial by Jury — Federal Procedure] — No 
rizht of review before a full bench. — Whether under the seventh amendment of 
the constitution of the United States a motion to set aside the verdict of a jury can be 
heard before any other than the trial judge, as the Circuit Courts of the United States 
are now organized, guere. Whatever may be the influence of the seventh amendment 
of the constitution of the United States in relation to the power of another than the 
trial judge to hear a motion for a new trial, as the Circuit Courts of the United States 
are now organized, it is not the right of suitors under existing laws to ask a review 
before a full bench of the proceedings at a jury trial with a single judge. The informal 
practice of reserving the motion for new trial, after verdict before a single judge, for 
argument and decision by a full bench, may be consistent with the requirements of the 
seventh amendment to the constitution of the United States; but a necessary limitation 
on that practice is that it must proceed entirely from the trial judge himself, and that it 
shall not be a right of the suitor against whom the verdict has gone to demand@ or re- 
quest the trial judge to reserve the motion for that purpose. — Jves vy. Grand Trunk R. 
Co., U. 8. Cir. Ct. E. D. Mich. 35 Fed. Rep., 176. 


NON-DELIVERY OF MESSAGE, see TELEGRAPH COMPANI£S. 


NOTICE, see CORPORATIONS ; SALES OF LAND 
OFFICERS, sce CORPORATIONS. 
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OFFICERS AND AGENTS, sce CORPORATIONS. 
ORDINANCES, see MUNICIPAL CORPORATIONS. 
OWNERSHIP OF GOODS, see CARRIERS OF GOODs. 


PARENT AND CHILD. — [Custody of Child — Grandparents! — Controversy be- 
tween paternal and maternal grandparents. — Upon habeas corpus for the custody 
of a girl of nine, brought by her paternal against her maternal grandparents, it appeared 
that at the request of the child’s mother, who died when the child was less than two 
years old, in Washington, D. C., where the father lived, and the relators still lived, the 
father placed the child in the custody of respondents, who lived in Michigan, who had 
kept her there ever since, except a few months when she was in Washington with her 
father. In order to regain the child, whose health she feared would suffer by remaining 
in Washington, the maternal grandmother agreed in writing to return the child when 
the father wished. Respondents refusing to return the chi'd, the father instituted 
habeas corpus proceedings, without finally adjudicating the question, but leaving the 
child with respondents. The father, dying, by will appointed relators guardians of the 
child, who was about six years old, and they qualified as such in Washington. Soon 
afterwards respondents qualified a3 guardians in Michigan. Respondents were fit per- 
sons, and well able to maintain and educate the child, who desired to remain with them, 
while there was some evidence that relators were not. Held, that respondents should 
retain the custody of the child. Campbell, J., dissenting.— In re Stockman, Sup. Ct. 
Mich., 38 N. W. Rep. 876. 


—. See ADOPTION, 


PARTNERSHIP. — [Corporations — Shares and Stock] — When partner entitled 
to shares as against firm creditor. — Where a firm forms a corpuration, and trans- 
fers to it real and personal property belonging to the firm, and each partner receives 

. corporate stock in payment, the stock is individuak property, and a firm creditor is not 

entitled to have his debt satisfied out of the proceeds of such stock received by one of 

the partners in preference to individual creditors. — Singer v. Carpenter, Sup. Ct. Ill., 17 
" N. East. Rep. 761. 


PATENTS FOR INVENTIONS, see CORPORATIONS. 
PENALTY, see Usury. 
2 PERILS OF THE SEA, see MARINE INSURANCE. 


PHYSICIANS AND SURGEONS. —[Revocation—‘“‘ Touting” Advertising] — 
Revocation of certificate for unprofessional conduct.— Under the act of 1877, sec. 
10, regulating the practice of medicine in Illinois, authorizing the State board of health 


to revoke certificates issued for the practice of medicine for ‘‘ unprofessional or dis- 
° honorable conduct,” a charge that the holder of a certificate made statements and 
rf promises with reference to the cure of sick which are calculated to deceive and defraud 
e the public, though suflicient to authorize a revocation, is not sustained by evidence of 
3 an advertisement headed “A Surgical Triumph,” and reciting that the holder had 
it opened an office for a limited time, nor by other advertisements reciting his wonderful 
le attainments and success. — People vy. McCoy, Sup. Ct. Ill., 17 N. East. Rep. 736. 
“ 2.——. Evidence of service of notice of proceeding to revoke. — Where a certificate 
for the practice of medicine is revoked by the State board of health, and in an action 
- for the penalty for practicing without it plaintiffs put defendant on the stand, and he 
od testified that notice of the proceedings to revoke was never served on him, plaintiff~" 
- affidavit of service of notice is not suflicientgo overcome such testimony, and the pro- 
~ ceedings must be taken to be invalid. — Ibid. 
e- —. See MUNICIPAL CORPORATIONS 
R. 


PICTURES, see COPYRIGHT. 

PLEADING, sec TELEGRAPH COMPANIES. 

POLICE POWER, sce CONSTITUTIONAL Law. 
POSSESSION OF STOLEN GOODS, see BuRGLarRY. 


. 
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POSSESSION, see EJECTMENT; FRAUDULENT CONVEYANCES ; SALES OF LAND 
POWERS, see CORPORATIONS. 

PRINCIPAL AND AGENT, see CORPORATIONS. 

PRIVILEGE, see LIBEL AND SLANDER. 

PROBABLE CAUSE, see UNITED STATES MARSHAL. 


PROMISSORY NOTE. — Effect of a promissory note payable to the order of the 
maker.—A promissory note payable to the order of the maker is of no effect until 
indorsed by the maker. When such a note is indorsed by the maker to a particular 
individual, a third party who signs his name upon the back, before delivery of the note, 
though under the indorsement of the maker, is a joint promisor. —[In giving the opinion 
of the court Libby, J., said: “A promissory note made payable to the order of the maker 
has no payee, and is not a valid contract till indorsed by the maker and negotiated to 
some one as payee. Smalley v. Wight, 44 Me. 442; Little v. Rogers, 1 Met. 108. The 
indorsement may be in blank, or special to some one named. If in blank, it becomesa 
note payable to bearer. If special, the one named becomes the payee. In the first case 
it passes to the taker by delivery or by the indorsement of the bearer; in the second 
case it can be transferred only by the indorsement of the payee named. Little r. 
Rogers, supra; Masters v. Baretto, 8 C. B. 433; Brown v. De Winton, 6 C. B. 336; Gay v. 
Lander, 6 C. B. 336; Hooper v. Williams, 2 Exch. 13; Absolon v. Marks, 11 Q. B. (N. 8.) 19. 
The same person cannot be payor and payee of a promissory note ; nor can he be maker 
and indorser in the legal sense of the word. By his formal indorsement the maker 

merely designates the payee. It is the equivalent of filling up a blank left for the pur- 

pose in the face of the note. The nature of the obligation which one whose name is on 
the note assumes to the taker of it must be determined by the note itself as it was when 
negotiated. Bigelow r. Colton, 13 Gray, 309; Clapp v. Rice, Jd. 403; Dubois v. Mason, 

127 Mass. 87.”"] — Stevens v. Parsons, Sup. Jud. Ct. Me., 6 N. Eng. Rep. 644. 


PROXIMATE AND REMOTE CAUSE, see FACTORS AND BROKERS; MUNICIPAL 
CORPORATIONS. 


PUBLIC POLICY, see NEGOTIABLE INSTRUMENTS. 
RAILROADS IN STREETS, see EMINENT DOMAIN. 
RAILWAY COMPANY, see CORPORATIONS ; NEGLIGENCE. 
RAILWAY MORTGAGE, see JUDICIAL SALEs. 


REAL ESTATE BROKERS. — [Agency —Commissions— Liens] — Lien on deed 
of principal to secure commission. —A real estate agent or bioker has a lien on 
the specific deed delivered to him by his principal, or at his instance, for his work 
thereon, and also for the commission earned by him, as also for the money paid by him 
at the request of his principal to procure the possession of the deed, when such deed is 
prepared, or procured by him, or delivered to him by his principal, or at the request of 
his principal on account of his special agency or employment; but such an agent or 


broker does not usually possess the right of a general lien. — Richards v. Gaskill, Sup. 
Ct. Kan., 18 Pac. Rep. 494. 


REGISTER OF DEEDS. — [Mandamus]— Right of private parties to copy 
records.— The decision made in the case of Cormack v. Wolcott, 37 Kan. 391, 15 Pac. 
Rep. 245, approved; but held, that any person who has a present and existing interest in 
information to be obtained from the pmblic records in any county office has a right to 
make an examination of such record#%o the extent of his interest, and may enforce 

such right by mandamus, and in the examination of such records he may make copies or 

abstracts or memoranda thereof, if he chooses.— Boylan vy. Warren, Sup. Ct. Kan., 18 


Pac. Rep. 174. 
RELIGIOUS SOCIETIES, see CORPORATIONS ; DISTURBING PUBLIC WORSHIP, 
REMAINDER-MAN, see STOCK DIVIDENDS. 


REMOTE DAMAGES, see TELEGRAPH COMPANIES. 


DIGEST OF RECENT CASES. 831 


RESCISSION, see Fravup. 

RESPONDEAT SUPERIOR, see MUNICIPAL CORPORATIONS ; NEGLIGENCE. 
RESTRAINT OF TRADE, see ConTRAcTs. 

REVOCATION, see PHYSICIAN AND SURGEON. 

ROMAN CATHOLIC CHURCH, see CorPoRATIONS. 


SALES OF LAND. — [Possession — Notice] — Possession under unrecorded deed 
as notice. — The title of a grantee in open and notorious possession under an unre- 
corded deed is superior to that of a subsequent grantee obtaining his deed during such 
possession; the notice arising therefrom being equivalent to such record. — Daniel v. 
Hester, Sup. Ct. 8. C., 7 8. E. Rep. 65. 


SALES OF PERSONAL PROPERTY, see Fravup. 
SALES TO MINORS, see INTOXICATING LIQUORs. 
SAILOR, see NEGLIGENCE. 


SEDUCTION. [Criminal Prosecution — Evidence] — Birth of child beyond 
period of gestation. — On trial of an indictment for seduction under promise of mar- 
riage alleged to have occurred on July 4, 1885, it is prejudicial error to admit, over de- 
fendant’s objection, evidence of the birth of a full grown child in August, 1886, 13 
months thereafter, as it neither tends to prove the seduction alleged, nor that the 
prosecutrix had intercourse with defendant on July 4, 1885, nor that the subsequent 
intercourse, from which, as claimed, the pregnancy resulted, commenced, as testified 
by her, at that time. — People v. Kearney, Ct. App. N. Y., 17 N. East. Rep. 736. 


SELF-DEFENSE, see HOMICIDE. 

SENTENCE, see CRIMINAL Law. 

SET-OFF, see CORPORATIONS. 

SEVERAL OFFENSES, see INTOXICATING LIQUORS. 
SHAREHOLDERS, see ASSIGNMENT. 

SHARES AND STOCK, see CORPORATIONS; PARTNBRSHIP. 
SPECIAL DEPUTIES, see UNITED STATES MARSHAL. 
SPENDTHRIFT TRUSTS, see Trusts. 


STATUTE OF FRAUDS.—Contracts not to he performed within a year— Rule 
where contract wholly performed on one side. — Plaintiff's intestate built a house 
for defendant under a contract that he was to be paid $2,400 therefor,— $500 when the 
house was begun, $500 when finished, and the residue in five yearly payments, with 
interest payable semi-annually, The contract was reduced to writing, but never signed 
by defendant. Held, that, as the contract was wholly performed on one side within a 
year, the statute of frauds is not applicable, and plaintiff may recover the price under 
the indebitatus count in assumpsit.— Durfee v. O’ Brien, Sup. Ct. R. I., 14 Atl. Rep. 857. 


STATUTE ON LIMITATIONS.—[Municipal Corporations — Warrant] — Stat- 
ute runs against town warrant.—The statute of limitations will run against a 
warrant issued by the proper authorities of a village. Such warrant will be barred in 
five years from the time it becomes due. Brewer v. Otoe Co., 1 Neb. 373, is based upon 
special legislation relating to county warrants. — Village of Arapahoe v. Albee, Sup. Ct. 
Neb., 38 N. W. Rep. 737. 


STOCK DIVIDENDS. — [Life Tenant — Remainder-man]— Life tenant entitled 
to stock dividends as against remainder-man. — One who is entitled to the “ net 
annual income” of corporation stock can rightfully claim all dividends and bonuses 
distributed among the stockholders, which are divided from and represent the surplus 
earnings of the corporation, but cannot so claim any portion of the capital stock of the 
corporation which has been purchased by the corporation on credit of its bonds, and 
distributed among the stockholders, although such stock, when distributed, is charged 


; 
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STOCK DIVIDENDS Continued. 

to the profit and loss account of the corporation.— [The court speaking through Walton, 
J.,said: Authorities bearing upon the questions involved in this class of cases are cited 
in Richardson v. Richardson, 75 Me. 570, and by counsel in their argument in this case, 
and need not be repeated here. There is alsoa very able and learned review of the 
cases, both English and American, in the American Law Review for 1885 (volume 19, p. 
737), and the correction of a supposed error with respect to one of the English cases in 
20 American Law Review, 746. But we can find no case presenting precisely the same 
question as the one which is presented in this case. The rule generally adhered to in 
England is to treat all regular dividends as income, and all irregular dividends and 
bonuses as capital. A rule supposed to have been established in Minot v. Paine, 99 Mass. 
101, and known as the Massachusetts rule, is that stock dividends are to be regarded as 
principal, and cash dividends as income. But this has proved to be a very elastic rule 
in the State of its origin; for in Leland v. Hayden, 102 Mass, 542, while professing to 
adhere to it, the court did in fact treat a cash dividend as capital, and a stock @ividend 
asincome. The effort has been in this country, generally, to maintain the integrity of 
the capital, and to give all surplus earnings, in whatever form distributed, to the life- 
tenant; and, perhaps, no better rule than this can be adopted. It is the one to which 
we have endeavored to adhere in this case. Bill dismissed.]—Gilkey v. Paine, Sup. Jud. 
Ct. Me., 14 Atl. Rep. 205. 


STOCKHOLDERS, see CORPORATIONS. 

STOCK OF GOODS, see FRAUDULENT CONVEYANCES. 
STREETS, see MUNICIPAL CORPORATIONS. 
SUBROGATION, see CORPORATIONS. 
SUBSCRIBING WITNESS, see DEED. 
SUBSEQUENT PURCHASER, see FRavD. 
SUPERSEDEAS, see INJUNCTION. 

SUPERVISOR, see ELECTIONS. 


TAXATION — [Injunction] — Injunction not granted until some steps taken by 
taxing officers. — Before an injunction can be granted to restrain the levying or col- 
lection of a tax, some step must be taken by the taxing officers towards the levying or 
collection of the same. The case of Bridge Co. v. Commissioners, 10 Kan. 226, cited and 
followed. — Challiss v. City of Atchison, Sup. Ct. Kan., 18 Pac. Rep. 195. 


2.——. [Tax Titles] — County treasurer cannot bid at his own sales.— A county 
treasurer is disqualified to become a purchaser of land sold by himself at a tax sale. 
Asaie made directly to himself, or toa firm of which he is a member, is absolutely 
void, and may be called in question by a purchaser at a subsequent tax sale, or other 
interested party. Valentine, J., dissenting. — Spicer v. Rowland, Sup. Ct. Kan., 18 Pac. 
Rep. 908. 


TAX TITLES, see TaXaTION. 


TELEGRAPH COMPANIES. — (Negligence — Damages — Remote Damages] — 
No recovery for anticipated profits.—In an action against a telegraph company 
for damages resulting from an inaccurate transmission of a message, damages cannot 
be recovered on account of the loss that as no defect in the engine was alleged, and as 
the fire may have escaped wholly by reason of some defect in the engine, it was error 
for the trial court to render judgment in favor of the plaintiff upon such finding. — 
Western Union Tel. Co. y. Crall, Sup. Ct. Kan., 18 Pac. Rep. 719. 


2.—. —. [Non-Delivery of Message— Damages'— When damages awarded 
for mental suffering.—In an action against a telegraph company, plaintiff aileged 
that W. delivered a message to defendant, directed to her, informing her that her 
brother was in a dying condition; that, through defendant's negligence, the message, 
and also a subsequent one informing her of her brother's death, both sent at her expense, 
and paid for by her, were not delivered until too late to enable her to be present at his 
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TELEGRAPH COMPANIES — Continued. 

death or at his funeral,—‘“ to her damage ten thousand dollars.” Code Tenn. Mill. & V., 
sec. 1541, requires telegraph companies to transmit and deliver all proper messages 
«correctly, and without unreasonable delay ;”’ and, for a failure to do so, section 1542 
declares the defaulting company “ liable in damages to the party aggrieved.” He/d, that 
mental suffering caused by plaintiff's inability to reach her brother in time, on account 
of defendant’s negligence, was a proper element of damage, and the court erred in 
sustaining a demurrer to the declaration. — Wadsworth v. Western Union Tel. Co., Sup. 
Ct. Tenn., 8 So. Rep. 574. 


3—. —. —. [Pleading] — Failure to reach funeral of son by reason of non- 
delivery of message.—In an action against a telegraph company, plaintiff alleged 
that his wife’s son, who was lying dangerously ill at M., in obedience to a special request 
previously made by plaintiff's wife, prepared for transmission to her, at W., a message 
dated October 2, 1882, reading: ‘Come immediately. I am very sick.” That this mes- 
sage was delivered to the agent at M., at 4 p. m. of that date. That the agent was 
informed of the relationship between the parties. That on that day plaintiff and his 
wife were at their residence in W., within 600 yards of defendant's office, as was well 
known by the agent at that place. That the message could have been delivered within 
half an hour from the time of its receipt by the agent at M. That, if it had been so 
delivered, plaintiff's wife could have gone to her son by the usual course of travel, and 
reached him before his death, which occurred on the 3d. That, by the negligence of 
defendant, the message was not delivered until 6 p.m. on the 3d. That she took the 
next train for M., but learned, at an intermediate point, that her son was dead, and that 
the body had been sent to E. for burial. That she started at once for E., but was unable 
to reach there until after the body had been interred. That she suffered great hardship 
and inconvenience in being compelled to travel on a freight train a part of the way, and 
that she suffered great mental anguish by being deprived of the privilege of being with 
her son in his last moments, ete. Held, that the petition stated a good cause of action 
and that a demurrer thereto was improperly sustained. — Loper v. Western Union Tel. 
Co., Sup. Ct. Tex., 8 So. Rep. 600. 


THEFT, see CARRIERS OF GOODS. 
TITLES OF LAW, see CONSTITUTIONAL Law. 
“TOUTING,” see PHYSICIAN AND SURGEON. 


TRADE-MARKES. — [Equity] — Grounds of equitable relief— No protection tothe 
publisher. — The jurisdiction of a court of equity to give relief against the vlolation of 
a trade-mark rests not upon the ground that the defendant is committing a fraud on 
the public, but entirely on the ground that the defendant is violating a property right of 
the complainant.— [This doctrine not everywhere accepted. Ed. Am. Law Rev.) — 
Schneider v. Williams, Ct. Ch. N. J.,14 Atl. Rep. 801. For full discussions of the law of 
trade-marks, see Burton vr. Stratton, 12 Fed. Rep. 696, and note; Stocking Co. rv. Mack, 
Id. 707, and note. 


2.——. What necessary to acquire title to trade-mark. — Three things are requisite 
to the acquisition of a title to a trade-mark: First, the person desiring to acquire title 
must adopt some mark not in use to distinguish goods of the same class or kind, already 
on the market, belonging to another trader; second, he must apply his mark to some 
article of traffic; and, third, he must put his article, marked with his mark, on the 
market. — Ibid. 


3. ——. Mere adoption of a trade-mark, etc. — Mere adoption of a mark, and a public 
declaration that the mark so adopted will be used to distinguish goods to be put on the 
market at a future time, create no right. No title arises until the thing is actually on 
the market, marked with the particular mark. — Jbic 


TREASURER, see CORPORATION. 
TRESPASSERS, sce NEGLIGENCE. 
TRIAL BY JURY, see NEw TRIAL. 
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TRIALS. — [Discretion] — Reopening the case after argument closed.— When, 


after the evidence in a case is closed and the argument begun, one of the parties dis- 
covers new evidence, the effect of which is to furnish a new ground of defense, and 
presents an affidavit of its new discovery and of due diligence, and when it is apparent 
that it would furnish ground for a new trial, the discretion of the judge in opening the 
case, and permitting a supplemental answer, and offering of the evidence under it, will 
not be interfered with. — State v. Powell, Sup. Ct. La., 4 So. Rep. 447. 


TRUSTS. —[Spendthrift Trusts — Validity]— Validity of a trust imposing a 


restraint upon alienation.— Where a testator conveys real estate in trust, the trustee 
to collect the rents and profits, and pay the same to testator’s son, “‘ into his own hands 
and not into another's, whether claiming by his authority or in any other capacity,” the 
intent is that the income shal! be paid into the hands of the son, to the exclusion of all 
other persons, whether claiming as alienees or as creditors. Such provision is not 
against public policy, as far as the beneficiary’s creditors are concerned, and is a valid 
prohibition of any alienation of the rents and profits by act of the beneficiary or process 
of law. Alvey, C. J., and Bryan, J., dissenting. — Smith v. Towers, Ct. App. Ind., 14 Atl, 
Rep. 497. 


TRUST DEED, see Corporations. 
TRUSTS, see CORPORATIONS. 
*TRUSTS,” see ConTRACTS. 
UNITED STATES MARSHALS. — [Special Deputies— Arrest — False Impris- 


onment— Probable Cause} — Power and liability of deputy marshal at Federal 
elections. — A special deputy marshal of the United States in the course of his duty 
made an arrest under section 2022 of the Revised Statutes, at an election for a represen- 
tative in Congress, and took the party before a United States commissioner, where he 
was charged with aiding and counseling a person to vote at such election who had no 
legal right to vote, and discharged on bail, and immediately made a complaint against 
said deputy before a police judge, accusing him of the crime of assault and battery, by 
assaulting and beating the complainant, on which a warrant of arrest was issued, and 
he was taken and lodged in the county jail. Thereupon, on the petition of the deputy, 
a writ of habeas corpus was allowed by the district judge, returnable into the Circuit 
Court, then in session; and from the return to the writ it appeared that the process 
under which the jailer claimed to hold the deputy was,the said warrant of arrest. On 
the hearing the court found thatthe deputy had probable cause, at the time of the arrest 
of the party, to believe that he had committed the crime of aiding and counseling a per- 
son to vote at such election, who had no right to vote thereat, and that the alleged 
assault and battery with which the deputy was charged consisted simply in the arrest 
of the complainant, without force or violence, for the crime aforesaid. Held (1) Thata 
special deputy marshal, appointed under section 2021 of the Revised Statutes to keep 
the peace and preserve order at the polls at an election for representative in Congress, 
is, as to such election, and the crimes for which, under section 2022 of the Revised 
Statutes, he may make arrests, without process, a peace officer; (2) that a crime is com- 
mitted “in the presence” of such deputy, within the provisions of said section 2022, 
when the facts within his observation, in connection with what, under the circumstances, 
may be considered common knowledge, give him probable cause to believe, or reason- 
able ground to suspect, that such is the case; and (3) probable cause or reasonable 
ground to suspect is such a state of facts as will constitute a defense to an action for 
false imprisonment or malicious prosecution, and it is sufficient if the facts or appear- 
ances are sufficient to induce a reasonable probability that all the acts which constitute 
the crime have been done. — Ez parte Morrill, U. 8S. Cir. Ct. D. Oregon, 35 Fed. Rep. 261. 


USURY.— [(Estoppel]— When a party estopped to set up defense of usury.— 


Defendant gave a usurious note, which, not being paid at maturity, was renewed by a 
new note for the amount and an additional sum. Desiring to send his children to col- 
lege, the president of the college, at his request, took up the note, and agreed to look 
to it for tuition also. The note was afterwards transferred. Held, that defendant is 
estopped from setting up usury as a defense. — Henderson v. Hartman, Sup. Ct. Miss., 4 
So. Rep. 549. 


XUM 
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USURY — Continued. 

2,—. [Penalty— National Banks] — Action to recover penalty. — Under the act 
of Congress prescribing the rate of interest national banks may charge, and subjecting 
them to penalties for receiving usury, the offense of taking usury is consummated when 
a payment is made and appropriated to usurious interest, and the right to the penalty 
is then fixed, and it may be recovered by the person by whom the usury was paid, 
though the entire debt has not been paid. — Stout v. Ennis Nat. Bank, Sup. Ct. Tex., 88. 
W. Rep. 808. 


VALIDITY, see ConTracts ; TRUSTS. 
VENUE, see COURTS. 

VESSEL, see Lis PENDENS. 

VOID JUDGMENTS, see HABEAS CoRPUS. 
WARRANT, see STATUTE OF LIMITATIONS. 


WATER-COURSES. — [Mill Owners]— Rights of mill owners in respect of the 
use of a stream. — The use of a stream by mill owners must, in relation to other mill 
owners on the same stream, as between themselves, be a reasonable use. While the 
question of what is such reasonable use must depend upon the facts of each case, the 
following principles are applicable thereto: (a) The use must be as nearly as possible an 
equal one, or, rather, an equal opportunity to use. (6) A reasonable use must permit 
the water to flow in its accustomed way, so far as this can be done and a beneficial use, 
though a limited one, be made of the reduced stream; each riparian mill owner having 
his fair proportion. (c) It seems that, to justify a detention of the water by an upper 
mill owner long enough to make advantageous use of it, his machinery, or so much of 
it as he operates, must be adapted to the fixed character of the stream (if it has any) as 
to deficiency of water during the dry seasons, where such seasons occur with regularity 
year after year, and can be anticipated. In such cases the rule that the machinery may 
be adapted to the full average flow of the stream is not applicable. (d) While the 
possession and use of steam power in addition to water power will not affect an upper 
mill owner's right to the use of the water, such facts may, however, be considered as 
tending to show that his machinery has overburdened the water power. (e) An im- 
memorial custom upon the stream, down to the time of a certain mil] owner's interpost- 
tion, to let the water flow to the lower mills without any long or injurious detention, 
‘has an important bearing upon the question whether the detention of the water by such 
mill owner, complained of, is reasonable. (f) Another element to be considered in 
determining the reasonableness of the detention of water by an upper mill owner is the 
extent of benefit to him, as compared with the injury to mill owners below him. — 
Mason v. Hoyle, Sup. Ct. Err. Conn., 6 N. Eng. Rep. 629. 


2.—. —. Whatan unreasonable detention of water by upper mill owner. — 
Where detention of water in an upper mill owner's reservoir long enough to operate his 
mill for five hours, in the dry seasons (which occurred with regularity for three months 
of the year), caused the lower owners’ mills to lie idle for five days at a time, — held, 
that such use of the water by the upper owner was unreasonable and should be 
enjoined. (Pardee and Carpenter, JJ., dissent). — Ibid. 


WEIGHT OF EVIDENCE, see EVIDENCE. 


WILL. — (Charitable Uses] — Scheme under direction of court. — A testator left the 
residue of his estate to a trustee “ to be disposed of by him for such charitable purposes 
as he shall think proper.” The trustee died, having rendered no account to the Probate 
Court, and having disposed of only a small portion of the residuary estate in his hands 
for charitable purposes. Held, that the gift was unconditional, and should be applied 
to charitable purposes according to a scheme under the direction of the court. — Minot 
v. Baker, Sup. Jud. Ct. Mass., 17 N. East. Rep. 839. 


2.—. Wills—([Clerical Mistake —Interpretation] — Correct reading of a will 
where “to’’ is written for ‘‘ of."”— A will directed: “All the rest of my estate I 
give and bequeath toR, * * * the legal heirs of B., and of T., M. S.,M.C., E., and C., 
and §., share and share alike, to them, their heirs and assigns, forever. Shouid either 
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WILL — Continued. 
of my above-named children die, leaving no legal heirs born of their own body, then I 
give their shares, after their death, to my then living heirs.” B. died before the testa- 
tor’s death. Held, that the words “of T.” were used, by clerical mistake, instead of “to 
T.;" the subsequent clause clearly importing that T. was not excepted from the pro. 
visions of the will. — Jn re Swinburne, Sup. Ct. R. 1., 14 Atl. Rep. 850, 


3. ——. [Interpretation — Ejusdem Generis] — When doctrine of ejusdem generis 
cannot be invoked. — W here a testator made a specific disposition of certain property, 
including all his land, and proceeded to give the legatee “all the loose property in, on, 
and around the homestead, consisting of one cow, two hogs, and a lot of wood,” con- 
cluding by giving to her “tall other property of every kind,” the concluding clause 
carries to the legatee the entire residue of personal property, including promissory 
notes, and the next of kin cannot invoke the doctrine confining her to property ejusdem 
generis with cows, hogs, and wood about the premises. — Taubenhan v. Dunz, Sup. Ct. 
Ill., 17 N. E. Rep. 456. 
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